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STATE  OF  MARYLAND 
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December  11,  1967  -  2:10  p.m. 


HONORABLE  H.  VERNON  ENEY , 
PRESIDENT 
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D.  Fitzqerald 

and 
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THE  PRESIDENT:   The  Sergeant  at  Arms  will 
clear  the  aisles  and  close  the  doors. 

The  Convention  will  please  come  to  order. 

We  have  delayed  startina  this  afternoon  because 
the  minister  who  was  to  deliver  the  invocation  has  ob- 
viously been  delayed.   At  least  he  is  obviously  not 
here,  and  we  are  unable  to  reach  himr  therefore,  we  will 
have  to  proceed. 

Accordinaly,  we  v/ill  ask  Delegate  Price  to 
give  the  invocation  today. 

DELFHATE  PRICE-   May  we  prayr 

Our  Father,  we  confess  that  we  have  become 
enamoured  with  the  thrills  of  the  day  and  softened 
by  the  comforts  of  the  age,  and  as  a  result  we  sometimes 
lose  sight  of  Thy  strength  against  the  enemy  of  our 


soul . 


Vie   have  sought  after  the  aclaim  of  men,  but 


have  not  sought  to  be  true  to  Thee. 

Fondly  have  we  imagined  on  earth  that  we  have 
eternal  habitation.   Foolishlv  have  we  planned  for 
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1  tomorrow  as  though  our  days  would  have  no  end. 

2  I  We  acknowledge  that  our  feverish  efforts 
j 

i 

5  i  result  from  a  loss  of  a  vision  of  Thee.   Make  us  willing 

4  to  tell  You  all  things  and  eager  to  hold  fast  to  that 

5  which  is  good.   Save  us  from  the  coldness  of  the 

6  indifferent  and  the  heat  of  the  fanatic,  and  make  each 

7  of  us  to  remember  that  Thine  is  the  Kingdom  and  the  Power 

8  j  and  the  niory  forever. 
I 

9  Amen. 

10  THF  PPESIDFNT-   Thank  vou . 

11  Roll  call. 

12  Has  everv  delegate  answered  roll  call? 

13  The  Clerk  will  record  the  roll  call. 

14  There  being  a  quorum  present,  the  Convention 

I 
I 

15  is  in  session. 

15  The  Chair  recognizes  Delegate  lowers, 

17  Chairman  of  the  Committee  on  Calendar  and  Agenda. 

18  DFLEGATE  POWEPS :   Mr.  President,  I  move  the 

19  adoption  of  today's  calendar. 

20  (The  motion  was  duly  seconded.) 

I 

21  I  THE  PPESIDFNT-   All  in  ^avor ,  sianifv  by  savina 
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Aye r  contrary,  No. 

The  Ayes  have  it,  and  it  is  so  ordered.   The 
calendar  is  adopted. 

The  Chair  recognizes  Delegate  Freedlander. 

DFLEGATE  FPEEDLANDEP:   Mr.  Chairman,  I  am 
pleased  to  ask  this  Convention  to  welcome  five  students 
of  Friends  School,  Baltimore  Citv,  with  a  parent,  Mrs. 
Louis  Eliasberg. 

THE  PPESIDEMT-   Delighted  to  have  you.   (Applaus^.) 

Delegate  Bryson. 

DELEGATE  BRYSON:   Mr.  President,  I  would  like 
the  President  to  welcome  6  8  students  from  the  Hampstead 
Elementary  School  in  Carroll  County,  along  with  12 
parents  and  their  teachers,  Mrs.  Ferrier  and  Mrs.  Baukert. 

THE  PRESIDENT:   We  are  delighted  to  have  them. 
(Applause.) 

Delegate  Fox. 

DELEGATE  FOX:   Mr.  President  and  Ladies  and 
Gentlemen  of  the  Convention,  I  would  like  you  to  join 
with  me  in  welcoming  in  the  gallery  over  the  rostrum 
36  students  from  Wicomico  Senior  High  School  in  Salis- 
bury, together  with  their  principal,  Mr.  George 
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Caudle;  Mr.  Hall  Jackson,  William  Johnson,  John  Sixby, 
and  Richard  Thurston. 

I  know  it  is  one  of  the  finest  high  schools 
in  the  State  of  Maryland,  because  two  of  my  three  sons  have 
graduated  from  it.   (Applause.) 

THE  PRESIDENT:  There  has  been  distributed 
on  your  desk  a  Memorandum  in  support  of  the  —  sorry. 
Delegate  Ritter. 

DELEGATE  RITTER:    Mr.  President,  I  would 
like  for  the  delegates  to  extend  their  usual  warm  wel- 
come to  a  distinguished  visitor  we  have  with  us  today, 
Mr.  Wilbur  Young  from  Osgood,  Indiana,  a  former  State  Super 
intendent  of  Instruction  for  eight  years;  and  he  is  an 
elected  official  of  that  State  who  worked  for  many  years 
with  Dr.  Pullen,  who  is  here  today  observing  our  delibera- 
tions with  his  daughter-in-law,  Mrs.  George  W.  Young, 
who  is  Secretary  to  the  Honorable  Senator  Roy  Staton 
from  Baltimore  County. 

THE  PRESIDENT:   Delighted  to  have  you.   (Applausje.) 

Delegate  Hopkins. 

DELEGATE  HOPKINS:   Mr.  President  and  fellow 
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1  delegates,  I  know  you  would  all  like  to  join  me  in  best 

2  wishes  to  Delegate  Hickman  who  has  just  let  me  have  the 
•  privilege  of  announcing  the  arrival  of  his  first  grand- 

4  daughter,  Elizabeth  Carter  Pratt,  who  was  born  December 
g  8  at  the  Bethesda  Naval  Hospital.   (Applause.) 

5  j  THE  PRESIDENT:   Delegate  Mitchell. 
fj  DELEGATE  MITCHELL:   Mr.  President,  I  would 
Q  like  for  the  Convention  to  welcome  a  delegation 

9  I   from  the  National  Association  for  the  Advancement  of 

I 
j^Q  j   Colored  People  which  includes,  today.  Bishop  and  Mrs. 

Y\^    \       Edgar  A.  Love  of  the  Methodist  Church;  Dr.  Lilly  Jackson, 

•^2  President  of  the  Baltimore  branch  of  the  NAACP;  and  Dr. 

,-     John  Tilly,  Director  of  Voter  Education;  along  with  other 

,^     members.   (Applause.) 

THE  PRESIDENT:  There  has  been  distributed  to  yoii 
desk  in  the  Convention  chamber  today  a  Memorandum  in  suppor  : 
of  the  deletion  of  section  10  of  Committee  Recommendation 
R&P  2.   This  is  marked  at  the  top  "corrected  copy." 

You  have  had  a  copy  distributed  the  latter  part 
of  last  week.   The  committee  discovered  an  error.   It  has 
been  reprinted.   Please  return  to  the  page  or  destroy  your 
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\  old  copy,  and  make  sure  you  keep  only  the  corrected  copy. 

2  Becuase  the  Christinas  spirit  is  in  the  air,  I 

5  j   have  authorized  the  chief  page  to  place  on  the  Clerk's 

4  desk  in  the  front  a  very  handsomely  wrapped  carton,  and 
g     I  will  now  authorize  the  page  to  distribute  to  each  of 

5  you  a  copy  of  the  circular  which  is  on  one  side  of  that  car 
17     ton . 

Q  The  purpose  of  the  carton  is  to  solicit  your 

g  contribution  for  a  party  for  the  pages.   This  will  be  a 

j^Q     Christmas  party  for  all  the  pages,  not  merely  those  on  duty 
j^]^     this  week.   The  cartons  on  either  side  —  the  circular 
22     OJ^  oris  side  and  the  carton  on  the  other,  are  the  work  of 
^-     one  of  the  administrative  assistants,  Sarah  Williams,  and 
,^     I  suggest  that  it  is  so  good  that  it  should  be  worth  a 

dollar  of  your  money  just  to  come  up  and  look  at  it. 
.-  j    (Laughter.) 

It  will  remain  there,  so  you  don't  all  have  to 
rush  up  at  this  moment;  but  before  the  day  is  over,  please 
do  so. 

I  would  like  to  take  a  few  minutes  to  discuss 
with  you  a  possible  schedule  of  work  of  the  Convention 
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for  this  week  and  next. 

It  has  become  obvious  that  the  work  of  the 
Convention  is  requiring  practically  all  of  the  time  of  the 
delegates,  with  the  result  that  this  has  interfered  quite 
seriously  with  the  work  of  the  Committee  on  Style,  Drafting 
and  Arrangement,  and  with  the  work  in  preparing  the  transi- 
tional provisions  and  schedule  of  legislation.   The  Style 
Committee  is,  as  all  of  you  know,  working  every  minute  that 
the  Convention  is  not  in  session;  but  the  work  of  that 
committee  is  of  such  a  character  that  what  they  really  need 
is  two  or  three  days  of  uninterrupted  time  to  review  very 
carefully  each  of  the  recommendations  thus  far  approved  by 
the  Committee  of  the  Whole. 

As  you  know,  you  cannot  have  the  recommendations 
come  before  you  on  second  reading  until  the  Committee  on 
Style  has  completed  its  review  and  has  made  its  report. 
This  poses  a  problem  which  the  officers  and  the  Chairman 
of  the  Committee  on  Calendar  and  Agenda  have  been  consider- 
ing, and  we  suggest  this  solution  --  hopeful  solution: 

You  now  have  before  you  on  the  agenda  practically 
every  committee  recommendation  which  needs  to  come  before 
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the  Cominittee  of  the  Whole. 

We  are  very  reluctant  to  have  any  kind  of  recess 
for  any  purpose  whatsoever  until  the  Committee  of  the  Whole 
has  completed  all  of  its  deliberations.   At  the  same 
time,  we  do  not  want  to  delay  all  consideration  on  second 
reader  until  all  the  working  of  the  Committee  of  the  Whole 
is  completed;  and  as  indicated  Friday,  we  will  begin 
tomorrow  to  send  before  the  Convention  recommendations  of 
the  Committee  on  Style  and  second  reader  of  some  of  the 
recommendations  already  approved  by  the  Committee  of  the 
Whole. 

In  an  effort  to  facilitate  the  work  on  second 
reader  we  will  not  schedule  any  recommendation  or 
report  of  the  Committee  on  Style  on  the  second  reader  until 
the  day  after  the  report  has  been  read  across  the  desk  and 
distributed.   This  should  give  you  ample  time  to  read 
the  report  and  consider  what  changes  the  Committee  on  Style 
have  made,  and  also,  it  should  give  you  ample  time  to 
consider  any  eimendments  which  you  feel  are  absolutely 
vital. 

I  would  like  to  emphasize  that  the  second  reading 
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in  the  Convention  is  not  a  time  to  rehash  everything  that 
has  been  debated  already  in  the  Committee  of  the  Whole, 
and  that  debate  should  be  very  limited;  hopefully,  also, 
cimendments  would  be  limited  only  to  a  very  few  matters 
regarded  as  absolutely  crucial.   It  should  not  be  regarded 
as  a  time  to  review  in  detail  everything  accomplished  in 
the  Committee  of  the  Whole. 

With  this  in  mind,  I  would  contemplate  that  any 
person  feeling  it  is  necessary  to  offer  an  amendment  would 
have  the  amendment  printed  in  advance  so  that  it  could  be 
circulated  in  advance  and  made  known  to  all  delegates. 

The  Committee  on  Calendar  and  Agenda  is  giving 
consideration  to  whether  or  not  to  recommend  to  the  Conven- 
tion some  limitation  of  the  time  to  be  spent  in  consider- 
ing any  report  of  the  Committee  on  Style.   This  will  be  made 
known  to  you  for  your  action  in  advance  of  the  consideratior 
of  any  of  these  recommendations  on  second  reading. 

If  the  amendments  are  printed  in  advance,  and  if 
debate  is  very  severely  limited,  perhaps  only  to  the 
proponents  of  the  amendment  and  the  committee  chairman,  we 
should  be  able  to  move  through  the  second  readers  without 
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any  serious  delay.   We  would  hope  that  consideration  of 
the  Recoimnendations  R&P-l  and  R&P-2  and  recommendations 
GP-3,  6,  1,    8,  9,  10  and  11,  and  also  consideration  on 
second  reading  of  at  least  those  committee  recommendations 
which  it  seems  unlikely  that  there  would  be  further  debate 
on  could  be  concluded  by  the  end  of  the  session  on  Thurs- 
day of  this  week. 

If  we  can  accomplish  this,  we  will  have 
finished  substantially  all  of  the  work  necessary  to  be  done 
by  the  Committee  of  the  Whole. 

If  we  can  accomplish  this,  we  would  suggest 
that  the  Convention  recess  until  Tuesday  of  next  week, 
a  recess  for  all  except  for  the  delegates  on  the  Committee 
on  Style  and  those  working  on  the  transitional  provisions 
and  schedule  of  legislation,  with  the  hope  that  those  dele- 
gates by  working  Friday,  Saturday  and  Monday  could  complete 
their  work  and  that  the  Convention  could  then  return  and 
complete  its  second  readers  on  Tuesday,  Wednesday,  and 
Thursday  of  next  week. 

Now,  this  schedule  can  be  accomplished  only  if 
debate  on  the  recommendations  now  on  the  agenda  is  limited 
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1  to  meaningful  debate  and  such  amendments  as  are  offered 

2  are  debated  and  disposed'  of  quickly. 

3  We  think  that  this  is  a  realistic  estimate  of  thei 

4  time  necessary,  and  we  would  very  much  hope  that  the  Com- 

5  mittee  of  the  Whole  and  the  Convention  can  proceed  in  ac- 

6  cordance  with  that  schedule.   If  not  and  if  it  proves 

7  impossible  and  by  Thursday  we  have  not  concluded,  it 

8  would  be  the  intent  of  the  officers  to  continue  the  Conven- 

9  tion  in  session  until  we  do  conclude  all  work  of  the  Com- 

10  mittee  of  the  Whole  aod  second  readers,  and  not  take  a  reces4, 

11  I  at  least  not  until  the  22nd  of  December. 

12  We  see  no  leason  why  we  should  require  that  much 

13  time.   I  mention  the  matter  today  for  two  reasons:   One, 

14  so  that  you  can  make  plans.   It  would  be  the  intention  of 

]L5  the  officers  to  suggest  to  you  that  in  any  event,  regardless; 

i 

25  j  of  where  we  are,  that  the  Convention  not  sit  on  Friday, 

27  December  22;  Saturday,  December  23;  Sunday,  the  24;  Monday, 

29  the  25;  or  Tuesday,  the  26,  so  that  you  can  count  on  those 

1 

I 

29  I  days  as  not  being  days  in  session. 

20  I  Hopefully  most  of  the  delegates  would  also 

i 

22  t)e  able  to  consider  as  free  days  Friday  and  Saturday  of 
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1  this  week  and  Monday  of  next  week. 

2  The  Chair  recognizes  Delegate  Powers. 

3  DELEGATE  POWERS:   Mr.  President,  I  move  that 

4  the  Convention  resolve  itself  into  a  Committee  of  the  Whole 
6  for  the  purpose  of  considering  general  orders  of  the  day. 

6  (Whereupon,  the  motion  was  seconded.) 

7  THE  PRESIDENT:   Any  discussion? 

8  All  in  fevor,  signify  by  saying  Aye;  contrary, 

9  No. 

10  !  The  Ayes  have  it. 

11  (Whereupon,  at  2:30  p.m.,  the  Convention 

12  resolved  itself  into  the  Committee  of  the  Whole.) 

13  (The  mace  was  removed  by  the  Sergeant  at  Arms.) 

14  THE  CHAIRMAN:   The  Committee  of  the  Whole  will 
2^5  please  come  to  order. 

■^Q  The  first  item  under  consideration  by  the 

•^rj  Committee  of  the  Whole  is  the  preamble  on  Committee  Recom- 

■^Q  mendation  R&P-l. 

-^g  The  Chair  is  apprised  of  only  one  amendment  on 

20  the  preamble. 

21  I  Delegate  Hardwicke,  do  you  still  desire  to  offer 
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your  Amendment  K? 

DELEGATE  HARDWICKE:   Yes,  Mr.  Chairman. 

THE  CHAIRMAN:   The  pages  will  please  distribute 
Amendment  No.  1. 

The  Clerk  will  read  the  amendment. 

MR.  QUILLEN:   Amendment  No.  1  to  Committee 
Recommendation  R&P-l,  by  Delegate  Hardwicke: 

On  page  1,  strike  out  all  of  lines  14  through  20, 
inclusive,  and  insert  in  lieu  thereof  the  following: 
"desirous  of  securing  the  blessings  of  Almighty  God  and  of 
civilization  for  ourselves  and  our  posterity,  and  believing 
that  the  chief  function  and  purpose  of  government  is  to 
facilitate  the  enjoyment  by  all  people  of  life,  liberty 
and  the  pursuit  of  happiness,". 

THE  CHAIRMAN:   Amendment  No.  1  is  submitted  by 
Delegate  Hardwicke.   Is  there  a  second?   Is  there  a  second? 

(Whereupon,  the  amendment  was  seconded.) 

THE  CHAIRMAN:   The  amendment  having  been  secondec^, 
the  Chair  recognizes  Delegate  Hardwicke  to  speak  to  the 


20 

21 

j 

amendment. 

DELEGATE    HARDV^ICKE:       Mr.    Chain 

J 

1 
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Gentlenen  of  the  Committee: 

2  There  is  a  great  deal  of  lack  of  seriousness 

3  I  think  about  preambles.   A  great  many  people  have  a  feelinc 

4  that  the  preamble  doesn't  do  anything  and  that  it  is  there- 

5  fore  not  very  important,  and  I  can  tell  you  that  when  the 

6  preamble  was  considered  in  the  Committee  on  Personal  Rights, 

7  I  had  the  feeling  that  the  committee  gave  a  little  bit  too 

8  much  emphasis  to  a  number  of  just  nice,  high-sounding 

9  phrases  and  what  was  considered  to  be  the  flow  of  the 

10  I  language,  rather  than  to  express  any  kind  of  philosophy 

11  or  consistent  intent. 

I 

12  Now,  there  is  no  magic  in  words,  and  we  can 

3^3  have  134  preambles  here  if  we  each  one  try  to  express  our 

1^  preference,  but  it  seems  to  me  that  the  language  which  I 

j^g  suggested  —  and  I  would  like  to  read  it  again,  if  I  may, 

25  Mr.  Chairman  — 
•^tj  "We  the  people  of  the  State  of  Maryland,  desirous 

j^Q  of  securing  the  blessings  of  Almighty  God  and  of  civiliza- 

2^9  tion  for  ourselves  and  our  posterity,  and  believing  that 

20  I  the  chief  function  and  purpose  of  government  is  to  facili- 

21  I  tate  the  enjoyment  by  all  people  of  life,  liberty  and  the 
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1  pursuit  of  happiness,"  —  does  establish 

2  and  ordain  this  Constitution. 

3  I  believe  that  that  statement  expresses  a 

4  constitutional  philosophy,  a  constitutional  purpose,  and 

5  I  believe  it  is  adequate  for  our  job. 

6  H.  L.  Mencken  in  discussing  President  Harding 

7  said  on  one  occasion,  "President  Harding's  speeches  sound 

8  like  a  bunch  of  unrelated,  high-sounding  phrases  strung 

9  together  by  a  string,  like  pearls." 

10  He  said,  "Mr.  Harding  would  just  as  well  stand 

11  up  and  say:  In  God  We  Trust,  save  the  flag,  bless  our 

I 
I 

12  country,  e  pluribus  unum,  without  any  consideration  of 

13  what  they  mean." 

14  I  suggest  the  preamble  sounds  like:   We  the  peop|.e 

15  of  the  State  of  Maryland,  recognizing  that  we  should  "save 
15  the  flag,"  and  believing  "in  God  We  Trust,"  and  having 
17  the  concept  of  "e  pluribus  unum,"  and  dedicated  to  the 
13  proposition  that  we  should  "bless  our  country,"  do  establisji 

19  and  ordain  this  Constitution. 

20  I  suggest  that  is  just  about  as  much  as  the  pre- 

21  I  amble  means.   I  think  the  committee  went  to  a  great 
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many  sources,  and  I  think  they  went  to  my  suggested 
premable  and  took  the  last  phrase  out  of  it  for  the  com- 
mittee recommendation.   They  went  to  a  great  many  sources, 
lifted  a  number  of  high-sounding  phrases,  and  put  them 
into  a  premable. 

I  don't  think  that  that  is  the  way  that  a  pre- 
amble ought  to  be  drafted.   Let  me  suggest  to  you  that  the 
preamble  should  serve  the  following  purposes: 

First,  it  should  contain  a  declaration  of 
purpose,  a  declaration  of  purpose: 

Why  do  we  make  this  Constitution?   That  is  the 
reason  that  a  preamble  prefaces  the  Constitution. 

Second,  it  should  permit  the  courts  and  legisla- 
ture to  determine  our  intent.   It  is  like  the  whereas 
clauses  in  a  contract;  and  when  a  given  legislative  enact- 
ment or  a  given  legislative  problem  is  to  be  considered 
and  construed,  the  courts  should  look  to  the  preamble  to 
determine  the  proper  construction  to  be  given. 

I  suggest  that  a  clear,  consistent  meaningful 
statement  of  constitutional  philosophy  is  desirable  in  a 
preamble,  and  I  believe  that  the  preamble  that  I  have 
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1  proposed  by  amendment  expresses  such  a  philosophy. 

2  Let  me  point  out  a  couple  of  the  phrases  in  it 

3  and  the  meaning  that  I  would  like  to  attach  to  those 

4  phrases. 

5  "Desirous  of  securing  the  blessings  of  Almighty 

6  God  and  civilization."   Certainly  the  government  is  designee 

7  to  secure  the  blessings  of  God  and  our  civilization  to  the 

8  people,  the  blessings  of  God  and  the  blessings  of  civili- 

9  zation,  civilization  being  as  it  is,  those  things  created 

10  by  man  which  we  hope  to  distribute  meaningfully  among  man. 

11  "Believing  that  the  chief  function  and  purpose 

12  of  government  is  to  facilitate  the  enjoyment,"  facilitate, 
2^3  not  guarantee,  but  to  facilitate,  to  ease  the  enjoyment  by 
2^^  all  people,  that  is  everybody,  all  of  our  citizens,  "of 

2^5  life,  liberty  and  the  pursuit  of  happiness." 
ng  I  believe  that  the  suggested  amendment  states  a 

■^rj  meaningful,  clear  philosophy  of  government.  I  believe  it  is 

IQ  worthy  of  our  Constitution,  and  I  urge  you  to  adopt  it. 
^g    j  THE  CHAIRf4AN:   Are  there  any  questions  of  the 

20  i   sponsor  of  the  amendment? 

21  '  Delegate  Sybert. 
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1  DELEGATE  SYBERT:   I  would  like  to  direct  a 

2  question  to  the  sponsor  of  the  amendment. 

3  THE  CHAIRMAN:   State  the  question. 

4  DELEGATE  SYBERT:   I  would  like  to  ask  Delegate 

5  Hardwicke  whether  he  purposely  left  out  the  provision,  or 

6  some  provision  showing  recognition  that  all  political  power 

7  originates  in  the  people? 

8  Wouldn't  it  be  better  to  have  such  a  provision 

9  in  the  preamble,  one  of  our  most  basic  ideas  in  this 

10  country? 

11  THE  CHAIRMAN:   Delegate  Hardwicke. 

12  DELEGATE  HARDWICKE:   Mr.  Chairman,  I  am  very 

13  glad  that  Delegate  Sybert  raised  the  point.   I  think  that 

14  we  can  deal  with  this  expression  which  comes  from  the 
16  present  Constitution,  I  believe  it  is  Article  I  at  the 

16  present  time. 

17  I  would  prefer,  I  believe,  to  include  it  as  one 

18  of  the  specific  rights  or  references  in  the  Constitution, 

19  as  it  is  in  the  present  Constitution,  rather  than  part  of 

20  ■   the  preamble.   However,  if  the  language  I  suggested 

21  i   could  be  amended  in  a  passive  way  to  permit  that  expression^ 
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I  would  have  no  objection.   But  I  believe  I  would  rather 
see  that  thought  set  out  in  the  Constitution,  as  it  is  in 
the  present  Constitution. 

THE  CHAIRMAN:   Any  other  questions  of  the 
sponsor  of  the  question? 

DELEGATE  JATIES :   Yes. 

THE  CHAIRMAN:   Delegate  James. 

DELEGATE  JAMES :   Why  are  you  leaving  out  any 
reference  to  our  duty  and  responsibility  to  posterity? 

THE  CHAIRMAN:   Delegate  Hardwicke. 

DELEGATE  HARDWICKE:   Because,  Mr.  Chairman  — 

DELEGATE  JAMES:   Mr.  Chairman,  could  I  clarify 
that? 

THE  CHAIRMAN:   Delegate  James. 

DELEGATE  JMAES:      The  thing  I  am  getting  at  is 
that  in  a  society  such  as  ours  we  have  duties  as  well  as 
a  right  to  enjoy.  I  am  wondering  why  you  left  out  the  con- 
cept of  duty. 

THE  CHAIRflAN:   Delegate  Hardwicke. 

DELEGATE  HARDWICKE:   Delegate  James,  in  stating 
a  philosophy  of  government,  it  seems  to  me  that  the 
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1  emphasis  is  upon  the  act  of  government,  and  not  upon  the 

2  act  of  the  people  themselves,  that  is  to  say,  the  philosophy 

3  that  I  have  attempted  to  express  here  is  a  philosophy  of 

4  the  act  of  the  government,  and  why  the  government  is 

5  created;  and  the  duty  of  the  people  is  not  a  facet  of  the 

6  duty  and  responsibility  of  government. 

7  THE  CHAIRMAN:   Any  further  questions  of  the 

8  sponsor  of  the  amendment? 

9  If  not,  the  Chair  recognizes  Delegate 

10  Kiefer,  Chairman  of  the  Committee. 

11  DELEGATE  KIEFER:   Mr.  Chairman,  I  rise  in  opposi- 

12  I   tion  to  this  amendment,  but  will  yield  the  first  four 

13  minutes  of  time  to  Delegate  Kosakowski 

14  THE  CHAIRMAN:   There  is  no  scheduled  debate  on 

15  the  preamble  under  the  debate  schedule.   You  may  speak  to 

16  it. 

17  DELEGATE  KIEFER:   If  I  speak  to  it,  then  Delegate; 
10  Kosakowski  can  speak  to  it  later? 
j_9  1  THE  CHAIRMAN:   Yes.   The  Chair  will  recognize 

20  him. 

21  I  DELEGATE  KIEFER:   I  have  a  number  of  objections 
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1  to  this  suggested  amendment.   Some  of  the  basic  objections 

2  will  be  expressed  by  Delegate  Kosakowski,  but  I  would 

3  like  to  address  myself  specifically  to  the  language. 

4  I  am  sorry  that  we  were  rushed  at  the  end  of  the 

5  presentation  last  Friday,  and  I  know  a  number  of  you 

6  may  not  have  gotten  the  full  impact  or  may  not  have  been 

7  here  when  I  discussed  the  preamble.   This  was  not  just 

8  a  hastily  put  together  series  of  euphonious  phrases;  it 

9  was  carefully  worded. 

i 

1 

10  I  would  like  to  call  your  attention  to  two  or 

11  three  differences  of  language  which  I  think  are  very  essen- 

12  tial.   It  has  already  been  pointed  out  that  the  preamble 

13  that  we  have  suggested  recognizes  that  the  political  power 

14  originates  in  the  people,  and  that  all  government  is  insti- 

15  tuted  to  secure  their  right  to  life,  liberty  and  the  pursui^ 
15  of  happiness. 

17  We  considered  very  carefully  the  concept  of 

18  political  power  being  in  the  people  as  a  part  of  the  Declara 

19  j  tion  of  Rights.   It  is  not  a  justiciable  right  as  such,  and 

20  ^6  felt  it  was  properly  placedin  the  preamble,  and  so  we 

21  did. 
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The  purpose  of  government  as  instituted  is  to 
secure  the  rights  of  the  people;  their  right  to  life, 
liberty  and  the  pursuit  of  happiness.   If  you  look  at  that, 
that  is  a  guaranty  for  the  right  to  life,  the 
right  to  liberty,  the  right  to  the  pursuit  of  happiness. 
It  does  not  guarantee  life  or  the  pursuit  of  happiness. 

I  call  your  attention  to  the  suggested  preamble 
or  amendment.   It  says  that  the  chief  function  and 
purpose  of  government  —  I  am  wondering  what  other  purposes 
there  are  --  is  to  facilitate  the  enjoyment  by  all  people 
of  life,  liberty,  and  the  pursuit  of  happiness.   It  sounds 
like  a  Roman  hiliday.   It  sounds  like  it  makes  it  very, 
very  easy. 

There  is  another  fundamental  concept  which  I 
think  is  important.   We  have  kept  as  much  of  the  graceful 
language  of  the  present  preamble  as  we  thought  was 
appropriate,  and  one  of  those  phrases  is  the  expressing  of 
our  gratitude,  our  gratitude  to  God  for  our  civil  and  re- 
ligious liberties;  not  a  pursuit  or  request  or  asking  a 
blessing,  but  an  acknowledgement  of  our  gratitude. 

I  therefore  respectfully  ask  that  you  defeat 


Court  Rrporteri 


THE  JACK    SALOMON   REPORTING  SERVICE 

100  Equitable  Duilding 

Bflltiraor«,  Maryland  21202 


53S-6760 


1 

2 

3 

4 

5 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


■  I 


8790 


this  amendment. 

THE  CHAIRMAN:   Does  any  other  delegate  desire 
to  speak  in  favor  of  the  amendment? 

The  Chair  hears  none. 

Delegate  Kosakowski,  do  you  desire  to  speak  in 


opposition? 


DELEGATE  KOSAKOWSKI :   Mr.  Chairman  and  Members 
of  the  Committee: 

I  was  on  the  subcommittee  on  the  writing  of  the 
preamble.   Serving  with  me  were  Delegate   Beachley,  Delegate 
Dabrowski,  and  Delegate  Groh.   It  took  quite  a  bit  of  time. 
I  would  like  to  give  the  Committee  of  the  Whole  some 
statistics. 

Fourteen  counties  participated  in  sending  in 
preambles.   The  subcommittee  instituted  a  program  with 
various  schools,  public,  private  and  parochial.   Baltimore 
City  participated,  one  private  school,  one  parochial  school. 
1317  pupils  worked  in  preparing  preambles  that  were 
submitted  to  the  subcommittee.   361  students  used  a  referenqe 
to  the  deity  in  their  preamble.   Other  items  mentioned  were 
blessings,  constitution,  equality,  forefathers,  freedom, 
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government,  heritage,  hope,  individual  and  civil  rights, 
immortality,  justice,  liberty,  man's  dreams,  peace, 
posterity,  protection,  religious  liberty,  welfare,  et  ceter^t 

The  preamble  as  submitted  by  our  committee 
passed  by  a  vote  of  16  to  1.   I  believe  there  was  a  pride 
in  authorship. 

141  other  delegates  would  like  to  have  their  pre- 
amble used.   The  committee  would  really  like  to  accommodate 
every  individual,  but  it  cannot. 

As  Delegate  Hardwicke  stated,  the  Committee  even 
used  one  of  his  sentences.   As  a  matter  of  fact,  his  entire 
preamble  was  submitted.   This  preamble  as  submitted  by 
the  committee  was  placed  on  the  blackboard  and  word  for  word 
everyone  in  the  committee  participated,  and  this  was  the  coiji 
posite  thinking  of  all  participants  in  the  writing  of  this 
preanble. 

I  would  urge  you  to  vote  against  the  amendment 
and  go  along  with  the  committee  recommendation. 

THE  CHAIRMAN:   Does  any  other  delegate  desire    i 
to  speak  in  favor  of  the  amendment? 

DELEGATE  HARDWICKE:   Mr.  Chainn.an,  normally  I 
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wouldn't  disagree  with  the  chairman  of  my  committee  and 
subcommittee  chairman  Kosakowski  unless  it  was  a  matter  of 
great  importance.   I  suggest  with  the  language  submitted 
when  submitted  there  was  absolutely  no  attempt  to  explain 
a  cogent  philosophy,  there  was  no  attempt  to  consider  whether 
or  not  the  vords  used  would  be  helpful  in  the  construction  oi' 
a  Constitution  that  we  are  going  to  submit  to  the  people  of 
Maryland. 

I  believe  the  preamble  that  I  have  suggested 
does  suggest  such  a  philosophy,  will  be  of  assistance  in 
construing  the  language.   It  does  have  a  meaning,  and  it 
does  have  a  flavor. 

The  preamble  that  I   have  suggested  here  by 
amendment  will  do  a  great  good  in  the  construction  of  our 
Constitution,  and  in  the  preservation  of  its  life. 

THE  CHAIRMAN:   Any  further  discussion? 

Delegate  Dorsey. 

DELEGATE  DORSEY:   I  have  a  point  of  personal 
privilege.   At  this  time  I  would  like  to  call  to  the 
Convention's  attention  that  there  are  40  students  from 
Chaptico  High  School  in  St.  Marys  County  attending  the 
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Convention,  accompanied  by  their  teachers. 

I  might  also  say  that  Chaptico  is  one  of  the 
finest  and  most  modernized  schools  in  the  State. 

THE  CHAIRMAN:   Delighted  to  have  them.  (Applause. 

Delegate  Beachley. 

DELEGATE  BEACHLEY:   Mr.  President,  I  would 
like  to  speak  for  the  preamble  that  was  prepared  by  the 
Committee  on  Personal  Rights  and  Preamble.   I  would  like 
to  give  you  a  definition  that  has  been  given  for  a  preamble, 
but  I  would  like  you  to  keep  in  mind  that  no  matter  what  you 
say  in  the  preamble,  it  really  has  no  legal  force. 

A  premable  is  merely  an  intruction  or  it  is  a 
preface  to  the  start  of  the  document  stating  the  reasons 
or  intent  of  what  is  being  considered. 

We  went  back  to  some  of  the  books  on  constitutional 
law  and  found  a  statement  that  had  been  made  by  Justice 
Joseph  Story  who  was  one  of  the  United  States  Supreme 
Court  Justices  in  the  Marshall  era.   It  is  hard  to  come 
by  definitions  really  for  preambles,  but  this  is  what 
he  gives:   "A  preamble  is  the  key  to  open  the  mind  of 
the  makers  as  to  the  mischiefs  which  are  to  be  remedied 
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1  and  the  objectives  which  are  to  be  accomplished  by  the 

2  provisions  of  a  statute,"  and  so  we  considered  that  we  woul(^ 

3  put  a  preamble  to  our  Constitution. 

4  Now,  as  far  as  the  divisions  of  a  preamble,  we 

5  feel,  the  committee  does,  that  our  preamble  fits  all  of  the 

6  points  that  are  necessary  for  a  preamble. 

7  In  the  first  part  we  have,  "We  the  people  of  the 

8  State  of  Maryland,"  and  that  points  out  the  legislative  souij-ce 

9  of  the  Constitution. 

10  It  is  also  reinforced  by  a  statement  taken  from 

11  Article  I  of  the  draft  Constitution,  which  the  committee 

12  decided  should  not  be  section  1  of  Article  I  of  our  Consti- 

13  tution,  but  should  be  incorporated  into  the  preamble,  and 

14  that  statement  was  that  "all  political  power  originates 

15  in  the  people  and  is  instituted  therefor,"  so  we  have 
15  reinforced  in  our  preamble  the  legislative  source,  that 
•\n  it  comes  from  the  people,  we  the  people;  all  government 

^Q  originates  in  the  people. 

j 
ig  j  The  committee  unanimously  voted  that  that  purpose 

I 

2Q  11  of  government  as  suggested  in  the  draft  should  be  incor- 

il 

21  ii  porated,  and  we  followed  their  instructions. 
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A  precimble  should  contain  a  purpose  and  philoso- 
phy.  We  studied  the  preambles  of  all  of  the  Constitutions 
of  the  States  of  the  United  States,  and  we  found 
out  that  all  of  them  either  had  a  purpose  or  a  philosophy. 

The  last  phrase  denominates  the  preamble  as  a 
Constitution,  and  to  contradict  our  good  Delegate  Hardwicke 
he  says  that  we  took  his  form,  "do  ordain  and  establish 
this  Constitution."   We  had  11  Constitutions  that  we 
finally  selected  as  ones  that  we  would  give  consideration 
to,  and  out  of  the  11,  11  of  them  end  with  that  expression, 
"and  ordains  it  with  a  Constitution,"  or  "denominates  it 
as  a  Constitution,"  with  the  expression,  "does  establish 
and  ordain  this  Constitution."   So  then  in  the  Constitution 
that  is  presented  to  you,  we  have  not  the  thoughts  of  just 
one  person,  but  the  thoughts  of  the  entire  committee  taken 
from  the  numerous  preambles  that  were  presented  to  us. 

I  suggest  that  you  accept  this  preamble.   It  is 
based  on  historical  precedent.   It  contains  ideas  from 
people  all  over  the  State,  retains  some  of  the  language  in 
our  previous  preamble,  and  reflects  the  serious  attitude 
of  the  delegates  on  the  precimble  committee  who  prepared  it. 
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THE  CHAIRMAN:   Are  you  ready  for  the  question? 

The  question  arises  on  (a)  the  adoption  of 
Amendment  No.  1  to  Committee  Recommendation  R&P-l.   A  vote 
Aye  is  a  vote  in  favor  of  the  amendment,  and  a  vote  No  is 
a  vote  against. 

Cast  your  votes. 

Has  every  delegate  voted?   Does  any  delegate 
desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

There  being  13  votes  in  the  affirmative  and  91 
in  the  negative,  the  motion  fails  and  the  amendment  is 
lost. 

Are  there  any  further  amendments  to  the  preamble"^ 

Delegate  Scanlan. 

DELEGATE  SCANLAN:   I  withdraw  the  question. 

THE  CHAIRMAN:   The  Chair  didn't  understand  you. 

DELEGATE  SCANLAN:   I  withdraw  what  I  was  going 


to  say. 


preamble? 


THE  CHAIRMAN:   Any  other  amendments  to  the 


Delegate  Kiefer. 
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1  DELEGATE  KIEFER:   Mr.  Chairman,  Delegate  Beach- 

2  ley  is  very  much  upset  because  she  inadvertently  voted  the 
5  wrong  way.   (Laughter.) 

4  THE  CHAIRMAN:   Will  you  state  for  the  record 

5  what  happened? 

6  DELEGATE  BEACHLEY:   I  cast  my  vote  against  the 

7  committee  recommendation.   I  don't  know  —  I  guess  I  was  up 

8  here  talking  —  but  I  am  for  the  committee  recommendation. 

9  THE  CHAIRf4AN:   The  journal  clerk  will  correct 

i 

10  the  record. 

11  j  There  having  been  12  votes  in  the  affirmative 

12  and  92  in  the  negative,  the  amendment  fails. 

l^  DELEGATE  L-  TAYLOR:   Delegate  Hardwicke 

I 

1^    I  said  the  eunendment  included  the  first  section  of  the 

j^g  I  old  Constitution  stating  that  all  true  power  originates 

],g  ,  in  the  people,  and  of  course,  at  this  time,  this  particular 

-yrj  phrase  is  included  in  the  preamble;  and  I  wonder  if  the 

IQ  j  amendment  to  make  this  a  first  part  of  the  Constitution  wil] 

be  in  order  when  the  time  arises. 

THE  CHAIRMAN:   I  am  sorry,  if  I  understand  you, 


oy  Delegate  Taylor,  I  think  you  misunderstood  Delegate  Hardwick 
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I  don't  believe  that  he  said  the  statement 
that  all  political  power  originates  in  the  people  was  in 
section  1.   I  think  he  said  he  would  prefer  to  see  it  in 
section  1. 

Is  that  what  you  were  saying.  Delegate  Taylor? 

DELEGATE  L.  TAYLOR:   It  is  in  the  present  Con- 
stitution.  I  think  Delegate  Hardwicke  made  a  good  criticism 
of  this  particular  thing. 

THE  CHAIRMAN:   Do  you  have  an  amendment  to 
offer? 

DELEGATE  L.  TAYLOR:   No. 


you  want. 


THE  CHAIRMAN:   I  am  sorry,  I  don't  follow  what 


DELEGATE  L.  TAYLOR:   Would  it  be  in  order  to  of- 


fer an  amendment? 

THE  CHAIRMAN:   You  can  offer  one  right  now,  if 
you  have  it  ready.   Indicate  to  the  Chair  what  amendment 
you  would  propose  to  offer, 

DELEGATE  L.  TAYLOR:   That  all  political  power 
originates  in  the  people. 

THE  CHAIRMAN:   That  is  not  now  in  the  Declaratiori 
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of  rights.   If  you  desire  to  offer  such  an  amendment  you 
could  have  one  prepared  and  the  Chair  would  recognize  you 
to  offer  the  amendment  as  we  consider  R&P-l  section 
for  section.   If  you  would  have  the  page  get  Dr.  Benson, 
he  will  prepare  your  cimendment  for  you. 

DELEGATE  KIEFER:   I  rise  to  a  point  of  inquiry, 
sir.   Do  I  understand  you  to  say  that  that  phraseology  is 
not  in  the  present  recommended  preamble? 

THE  CHAIRMAN:   It  is  or  it  is  not? 

DELEGATE  KIEFER:   It  is. 

THE  CHAIRMAN:   I  didn't  understand,  then. 

You  are  referring  to  the  phrase  on  lines  15  and 
15,  that  all  political  power  originates  in  the  people? 

DELEGATE  L.  TAYLOR:   Yes. 

My  question  was,  could  I  amend  the  first  section 
of  the  Declaration  of  Rights.   I  wasn't  relating  this  to  the 
preamble.   I  was  relating  it  to  the  first  section  of  the 
Bill  of  Rights. 

THE  CHAIRMAN:   Would  you  wish  to  remove  that 
clause  from  the  preamble? 

DELEGATE  L.  TAYLOR:   Not  necessarily  so. 
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THE  CHAIRMAN:   Then  if  you  desire  only  to  have  i^ 
added  to  the  Declaration  of  Rights,  if  you  will  have  the 
page  get  Mr.  Benson  for  you,  he  will  prepare  the  amendment. 
Will  you  please  do  so  now,  so  the  amendment  could  be 
prepared  quickly  for  you? 

Delegate  Beatrice  Miller. 

DELEGATE  B.  MILLER:   Mr.  Chairman,  I  have  an 
amendment  which  I  think  will  do  just  that  that  is  coming 
up  on  Article  I . 

THE  CHAIRMAN:   Will  you  let  Delegate  Lloyd 
Taylor  see  it. 

DELEGATE  B.  MILLER:   I  d6n ' t  have  it.   It  is  a 
new  section  1,  that  is,  an  addition.   My  amendment  is  to 
retain  Article  I  of  the  present  Constitution. 

THE  CHAIRMAN:   Does  your  amendment  go  to  page  2? 

DELEGATE  B.  MILLER:   Yes,  sir. 

THE  CHAIRflAN:   Has  it  been  printed,  do  you  know? 

DELEGATE  B.  MILLER:   I  have  not  yet  received  a 
returned  copy  of  it,  no. 

THE  CHAIRMAN:   The  Chair  has  no  copy  of  such 
an  amendment. 
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Reading  clerk,  do  you  have  one? 

MR.  QUILLEN:   No,  sir. 

THE  CHAIRMAN:   I  would  suggest  that  you  have  a 
page  check  with  Mr.  Benson,  because  there  are  none  here. 

Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:  Mr.  President  and  Delegates 
of  the  Convention,  for  the  benefit  of  Delegates  Miller  and 
Taylor  I  might  state  that,  as  the  President  pointed  out, 
our  preamble  recognizes  the  fact  that  all  power  eminates 
from  the  people,  and  also  in  our  Recommendation  R&P-2, 
section  2,  which  is  the  10th  Amendment  of  the  Constitution 
of  the  United  States,  it  recognizes  also  that  power  is 
reserved  to  the  people,  and  such  power  is  not  granted  to 
the  Federal  government  in  the  Constitution,  nor  prohibited 
by  that  document  to  the  States;  and  it  is  reserved  to  the 
State  and  the  people  respectively.   With  those  two  things 
in  mind,  I  think  they  will  probably  not  want  to  insert 
further  amendments . 

THE  CHAIRMAN:   Very  well. 

Are  there  any  amendments  to  section  1? 

The  Chair  hears  none. 
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Section  2. 

Delegate  Bennett,  do  you  still  desire  to  offer 
your  amendment? 

DELEGATE  BENNETT:   I  do,  sir. 

THE  CHAIRMAN:   The  pages  will  distribute  Amend- 
ment I. 

The  Clerk  will  read  the  amendment. 

MR.  QUILLEN:   Amendment  No.  2  to  Committee 
Recommendation  R&P-l,  by  Delegate  Bennett: 

On  page  2,    Section  2,    Freedom  of  Religion,  lines 
21  and  22,  strike  out  the  following  words:   ",  nor  prohibit- 
ing the  free  exercise  thereof". 

THE  CHAIRMAN:   The  amendment  is  submitted  by 
Delegate  Bennett.   Is  there  a  second. 

(Whereupon,  the  amendment  was  seconded.) 

THE  CHAIRMAN:   The  amendment  having  been  seconde(B, 
the  Chair  recognizes  Delegate  Bennett  to  speak  to  the  amend^- 


ment . 

DELEGATE  BENNETT:   Mr.  Chairman,  may  I  come 
forward  to  the  rostrum  a  moment? 

THE  CHAIRflAN:   I  am  sorry.   Would  you  say  that 


I 


Court  Rtporttrs 


THE  JACK   SALOMON   REPORTING  SERVICE 

100  Equitable  Duilding 

Baltimore,  Maryland  21202 


539-6760 


.MQ3- 


1 
2 

3 

4 

5 
6 

7  j 

8  I 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


again? 


rostrum? 


DELEGATE  BENNETT:   May  I  come  forward  to  the 


THE  CHAIRMAN:   We  haven't  been  permitting  that 
on  the  cimendments.  Delegate  Bennett.   Is  there  a  special 
reason  for  it? 

DELEGATE  BENNETT:  No,  sir. 

THE  CHAIRMAN:   Very  well. 

DELEGATE  BENNETT:   Mr.  Chairman  and  Ladies  and 
Gentlemen  of  the  Convention: 

I  have  introduced  this  pro  forma  amendment  in 
order  that  I  and  perhaps  others  may  wish  to  explain  their 
views  with  regard  to  the  meaning  of  the  freedom  of  religion 
on  declaration. 

I  do  not  wish  to  provoke  controversy  or  devisive- 
ness  here  in  this  Convention  which  has  so  far  succeeded  in 
maintaining  an  atmosphere  of  good  will  and  understanding. 
I  do  not  think,  however,  that  we  can  be  true  to  our 
trust  and  leave  a  question  of  such  surpassing  importance 
without  an  opportunity  to  discuss  it. 

It  is,  as  you  know,  on  the  controversial  issue 
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of  separation  of  church  and  State  on  which  the  Constitu- 
tion or  the  Convention  of  New  York  foundered.   It  was  a 
question  of  prime  importance  before  the  legislature  in 
Florida  when  they  were  in  the  process  of  reviewing  their 
Constitution.   It  has  been  the  major  issue  in  Rhode  Island, 
and  likewise  in  Michigan,  and  it  was,  as  all  of  you  know, 
the  pareunount  issue  of  the  Convention  of  1787  when  our 
Constitution  was  adopted. 

To  refresh  your  recollection,  you  will  remember 
that  Madison,  who,  incidently,  was  the  son  of  a  minister 
himself,  spent  ten  years  of  his  life  fighting  against 
Patrick  Henry  and  the  Virginia  establishment  for  absolute 
separation  of  Church  and  State.   He  wanted  what  he 
called  a,  quote,  wall  of  separation,  unquote,  between  Church 
and  State,  and  Jefferson  agreed  with  him. 

He  nearly  lost  the  battle  in  Virginia  when  the 
assessment  bill  was  passed,  which  was  a  measure,  as  you 

recall,  levying  taxes,  which  was  nothing  less  than  the  sup-  j 

i 
port  of  religion.  I 

He  won  partly  by  strategy  and  partly  by  his  his- 
toric and  memorial  remonstrance  against  any  aid  whatsoever 
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to  church. 

Now,  "Not  even  three  pence  should  be  granted 
by  the  State  to  any  church,"  Madison  said. 

Now  we  are  trying  to  reach  an  understanding 
of  what  Madison's  famous  phrase  regarding  establishment  of 
church  really  means.   The  report  of  the  committee  I  feel 
is  quite  skimpy  on  this  subject,  and  it  contents  itself 
largely  with  a  brief  quotation  from  the  Emerson  case  and  a 
citation  of  a  few  other  cases.   It  behooves  us,  I  think, 
to  take  into  account  the  warning  of  the  Maryland  Court 
of  Appeals  in  the  Horace  Mann  case,  when  it  said  this: 

"The  problem  to  be  considered  and  solved  when 
the  first  amendment  was  proposed  was  not  one  of  hazy  or 
comparative  insignificance,  but  was  one  of  blunt  and  stark 
reality  which  had  perplexed  and  plagued  the  nations  of 
civilization  for  14  centuries,  and  during  that  long  period 
of  the  union  of  church  and  State  the  government  of  man  has 
produced  neither  peace  on  earth  nor  good  will  to  men."      ; 

Nqw,  I  take  it  that  we  cannot  possibly  solve  herej 
all  of  the  complicated  problems  relating  to  separation 
of  church  and  State.   There  are  too  many  issues  involved. 
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too  many  Supreme  Court  decisions  to  be  taken  into  account. 

We  can't  say  how  far  we  may  go  here  with  regard 
to  the  authority  of  the  State  to  authorize  and  approve 
child  benefit  programs,  release  time  programs, 
the  extent  of  State  aid  to  school  busing,  scholarship  aid, 
text  book  allowances  for  parochial  and  private  schools, 
assistance  for  educationally  deprived  children  who  are  in 
private  schools,  nor  can  we  decide  finally  what  contribu- 
tions can  be  made  to  hospitals,  nursing  homes,  orphanages 
and  other  church  run  institutions. 

The  Supreme  Court  of  the  United  States  is  still 
struggling  with  these  issues,  as  is  the  Congress,  in  the 
pending  education  bill.  I  take  it  the  Congress  very  glee- 
fully has  passed  the  buck  to  the  Supreme  Court  in  authoriz- 
ing a  taxpayer's  suit  under  the  education  bill. 

The  one  thing,  however,  that  stands  out  in  the 
Maryland  Court  was  that  the  Horace  Mann  case  attempted  to 
give  us  the  meaning  of  the  establishment  clause  as  applied 
to  aid  to  education.  It  said  there  was  great  doubt  about 
it.  They  said  that  no  absolute  guidelines  may  be  derived 
from  past  decisions. 
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Therefore,  it  seems  to  me  that  I  am  convinced 
we  ought  to  undertake  to  put  into  exact  phrases  just  how 
far  we  can  go  in  granting  aid  to  denomination  schools  or 
institutions . 

While  we  can't  do  this  here  on  this  floor  at 
this  time,  we  can  try  to  be  specific  by  our  intentions. 
What  do  we  intend?  What  does  this  Convention  intend  to  be 
the  meaning  of  those  words? 
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One  of  the  statements  that  greatly  influenced 
were  made, 
me  in  this  regard/by  riyer  Eisenberg,     who  was  the 

attorney  for  the  Jewish  Community  Council  of  VJashington, 

D.  C. 

He  said  this:  "V7e ,  the  Community  Council,  read 
the  first  amendment  and  its  proposed  Maryland  analogue 
to  bar,  that  is  to  say  to  outlaw,  the  state  payments  or 
aid  to  parochial  schools.   The  Horace  Mann  case  so  holds 
and  we  have  no  reason  to  believe  did  not  correctly  apply 
first  amendment  principles." 

Mr.  Eisenberg  further  stated  that  a  parochial 
school  is  a  religious  institution  and  cannot  be  the 
recipient  of  public  funds  either  as  grants  or  loans  or 
in  material  aid,  including  textbooks. 

THE  CHAIRMAN:   You  have  three  minutes.  Delegate 
Bennett. 

DELEGATE  BENNETT:   The  position  of  Americans 
united  for  the  separation  of   church  and  state  seems  to    ' 
be  in  favor  of  a  more  specific  provision  and  emphasizes 
the  importance  of  the  free  exercise  clause.   It  also 
urges  the  adoption  of  a  proviso  which  says  in  so  many 
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words,  there  can  be  no  aid  directly  or  indirectly  to 
any  school  or  institution  under  the  control  of  any 
religious  domination. 

While  this  is  their  attitude  and  what  they  want, 
I  think  they  are  inclined  to  accept  the  wording  of  the 
draft.   Now,  this  is  substantially  the  same  view  as  that 
of  Delegate  Gallagher,  who  made  a  very  eloquent  and  ob- 
jective and  forthright  statement  to  our  committee. 

I  will  leave  it  to  him  to  explain  his  own  viev;s 
which  I  am  sure  he  is  very  capable  of  doing,  and  what  I 
want  to  say  is  that  these  knowledgable  men  and  women 
and  concerned  groups  have  had  a  very  persuasive  effect 
upon  me  and  their  interpretation  and  the  meaning  of  the 
first  amendment  language. 

The  decision  of  the  Court  of  Appeals  in  the 
Horace  Mann  case  and  the  Truitt  Case  are  also  most 
persuasive . 

Now,  my  conclusion  is  this  and  I  hope  I  am       i 
stating  the  viev;  of  the  Convention,  that  it  is  in 
light  of  these  cases  and  their  significance  and  their 
meaning  that  we  have  accepted  this  proposed  language.   That 
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is  the  point  that  I  wish  to  make  and  I  v/ish  to  have  it 
on  record. 

Thank  you  so  much . 

THE  CHAIRMAN:   Delegate  Groh. 

DELEGATE  GROH:   Mr.  Chairman  and  fellow 
delegates,  in  the  light  of  Mr.  Bennet's  closing  state- 
ment, I  don't  see  where  there  is  any  great  need  to  elabor- 
ate on  this.   I  do  not  feel  that  he  is  seriously  contend- 
ing that  we  should  eliminate  the  "free  exercise  clause". 
I  don't  think  he  intends  that  at  all. 

All  he  says,  his  whole  intention  was  to  elabor- 
ate more  fully  on  the  views  of  the  committee.   I  think 
Mr.  Kiefer  has  very  clearly  stated  our  position,   the 
feeling  that  the  First  Amendment  language  did  the  job 
in  the  best  possible  manner  as  could  be  doPG  under  exist- 
ing law, and  the  committee  was  satisfied  to  rely  on  the 
decisions  and  the  developing  law  in  this  area  as  provided 
by  the  Maryland  Court  of  Appeals  and  the  Supreme  Court; 
and  I  respectfully  suggest  you  defeat  this  amendment. 

THE  CHAIRMAN:   Delegate  BEnnctt ,  you  probably 
wore  not  aware  of  the  fact  that  in  the  presentation  of 
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this  committee  recommendation  several  days  ago,  a  slight 
error  was  corrected  in  Section  2,    line  21.   The  word  "nor" 
was  stated  to  be  "or" .   I  suppose  you  want  the  same  cor- 
rection in  your  amendment? 

DELEGATE  BENNETT:   Yes. 

THE  CHAIRT'IAN:   Will  you  please,  in  line  3, 
change  the  word  "nor"  to  "or". 

Any  further  discussion? 

Are  you  ready  for  the  question? 

Delegate  Price. 

DELEGATE  PRICE:   Mr.  Chairman  and  ladies  and 
gentlemen:  I  think  it  is  a  good  thing  that  the  amendment 
has  been  offered,  because  as  Delegate  Bennett,  I  think, 
wants  us  to  do,  we  at  least  can  consider  what  the  committee 
did  moan  by  this  language. 

There  are  many  people  v;ho  believe  that  religious 
liberty  in  America  is  unique,  that  it  is  under-valued, 
and  that  it  may  well  be  from  to  time  threatened.   The 
committee  racked  this  issue  over  many  times.   We  kncv;  that 
tlic  m.ajority  of  people  '-rho  came  to  this  country  from,  the 
tim.e  of  the  Mayflower  to  1790  caro  to  this  country  to 
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1  escape  religious  coercion  where  they  could  escape  an 

2  established  church,  a  church  sometimes  not  only  establish- 

3  ed ,  but  under  the  control  of  the  government. 

4  I  want  to  continue  with  a  few  notes  speaking 

5  against  the  amendment  and  for  the  language  that  we 

6  have  adopted. 

7  There  are  those  who  say  today  that  v\'hat 

8  Thomas  Jefferson  meant  by  his  classic  phrase  "separation 

9  of  church  and  state",  what  he  meant  then  is  not  important 

10  in  today's  world,  but  a  quick  glance  at  many  of  the  prob- 

11  lems  that  we  have  will  reveal  to  us  that  what  Jefferson  anc 

12  Madison  lead  the  country  to  adopt  and  why  they  did  it  and 

13  what  they  intended  by  it  can  be  very  helpful  to  us  as 

14  we  decide  today  whether  v/e  shall  continue  this  unique 

15  contribution  of  America,  that  is  to  say,  the  separation 
15  of  church  and  state. 

17  Now  then,  if  we  look  at  a  brief  but  accurate 

13  history  of  a  picture  of  American  education,  we  will  see 

19  I    that  the  public  school  system  started  because  the  people 

20  wanted  their  children  to  be  fam.iliar  v;ith  the  Bible. 

21  ■    Then  as  sonn  as  vast  r.unbers  of  imm.igrarts  began  to 
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arrive,  there  came  quickly  the  feeling  that  this  was 
wrong  to  use  the  public  school  system  as  a  means  of 
evangelism. 

The  Roman  Catholics  objected  because  the  public 
school  would  use  the  King  James  version  and  the  King 
James  Bible  doesn't  contain  the  apocrypha. 

The  Jewish  people  objected  because  the  New 
Testament  was  read,  something  in  which  they  did  not 
agree.   The  Supreme  Court  has  therefore  in  the  past 
years  proved  so  consistently  opposed  to  private  and  paro- 
chial schools  that  the  Supreme  Court  felt  this  was  the 
strongest  language  we  could  use. 

I  oppose  the  amendment  because  I  believe  what 
we  have  here  will  best  serve  to  strengthen  the  public 
school  system.   I  am  in  favor  of  the  public  school  system 
and  so  was  the  committee,  and  this  wording  of  theirs 
reflects  that  concern. 

One  closing  statement,  if  I  may.   I  am  con- 
cerned and  the  committee  was  concerned  and  this  language 
reflects  their  concern,  that  if  we  were  to  undermine  the 
basic  establishment  of  church-state  separation,  this  v/ould 


Court  Beporlern 


THE  JACK    SALOMON   REPORTING  SERVICE 

100  EquJUble  Duildiog 

Baltimore,  Marylaad  21202 


539-6/60 


I 

1  seriously  threaten  the  public  school  system  and  just  reversie 

2  the  present  good  relationships  that  are  existing  between 
5  all  religious  groups  in  this  country. 
4  THE  CHAIRMAN:   Your  time  has  expired. 
g  DELEGATE  GROH :   Thank  you.   I  plead  then  for 
0  the  support  of  the  language  of  the  Committee,  the  First 
rj  Amendment  language. 

3  THE  CHAIRMAN:   Are  you  ready  for  the  question? 
9     The  question  arises  on  the  adoption  of  Amendment  Number  - 

DELEGATE  BENNETT:  I  wish  to  withdraw  the 

y^  amendment. 

3^2  THE  CHAIRMAN:   Very  well.   The  amendment  is 

^«     withdrawn. 

•tA  Are  there  any  further  amendments  to  Section  2? 

The  Chair  hears  none.   There  are  some  amendments  to 
Section  3.   There  is  also  a  minority  report  with  respect 
to  Section  3,  a  minority  report  by  Delegate  'litchell. 

-Q  The  Chair  recognizes  Delegate  Mitchell  to  present! 

-Q     the  minority  report. 

gQ  j  DELEGATE  MITCHELL:   Mr.  President. 

g.  THE  CHAIRMAN:   Delegate  Mitchell. 
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DELEGATE  MITCHELL:   Mr.  President  and  fellow 
delegates,  this  minority  report  is  submitted  by  delegates 
Bennett,  Bothe ,  Burdette,  Hardwicke,  Taylor  and  Willoner. 

We  have  agreed  to  the  amendment  of  the  minority 
report  language  which  we  originally  suggested  in  RS(P-1(D), 
which  was  identical  to  the  commission  draft. 

The  commission  draft  reads  "No  person  shall  be 
deprived  of  life,  liberty  or  property  v;ithout  due  process 
of  law  or  be  denied  the  equal  protection  of  the  lav;s  or 
be  subject  to  discrimination  by  lav;  or  other  governmental 
action  because  of  race,  color,  religion  or  national 
origin. " 

The  commission  draft  then  proposed  to  add  an 
anti-discrimination  clause  to  the  14th  Amendment  language 
because  we  found  upon  questioning  some  of  the  commission 
members  some  confusion  as  to  what  governmental  action  means 
We  felt  that  it  would  be  wisest  to  substitute  for  the 
words  on  line  14  or  rather  the  v/ords  "by  lav;  or  other 
governmental  action" , "by.  the  state",  the  words  "by  the 
state",  because  that  language  carries  v;ith  it  a  long  line 
of  decisions  interpreting  what  is  state   action,  and  we 
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1  felt  for  our  purposes  in  Maryland,  and  the  purposes  of 

2  the  courts  and  the  General  Assembly  which  interprets  and 

3  implements  the  Constitutional  provisions,  that  this 

4  would  be  wisest. 

5  Mr.  President,  that  is  Amendment  Number  P, 

6  so  that  --  and  I  would  like  to  have  it  distributed  at  this 

7  time  so  that  the  delegates  might  look  at     it  as  v;e  dis- 

8  cuss  it. 

9  THE  CHAim^AN:   Will  the  pages  distribute 

10  Amendment  P? 

11  DELEGATE  MITCHELL:   It  is  in  lieu  of  D. 

12  THE  CHAIRMAN:   You  are  not  going  to  offer 

13  Amendment  D? 

14  DELEGATE  MITCHELL:   No. 

j_5  THE  CHAIRMAN:   You  may  proceed,  Delegate 

2_g  Mitchell. 

■^rj  DELEGATE  MITCHELL:   So  that  the  suggested 

I 

iQ  language  by  the  minority  report  would  read  "No  person      j 

iQ  shall  be  deprived  of  life,  liberty  or  property  without     j 

20  '    ^^^   process  of  law  or  bo  denied  the  equal  protection  of  thq 

21  laws  or  be  subject  to  discrimination  by  the  state  because 
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of  race,  color,  religion  or  national  origin." 

I  am  sure  that  most  of  us  are  familiar  with 
the  commentary  which  accompanied  the  draft  language  in 
that  the  commission  members  felt  that  this  was  such  a  ser- 
ious problem,  both  within  the  state  and  nationally,  that 
there  ought  to  be  a  commitment  by  the  state  to  the 
prohibition  of  discrimination  on  account  of  race,  color, 
religion  and  national  origin  in  the  Constitution. 

VJorking  here  in  the  Constitutional  Convention, 
we  are  not  operating  in  a  social  vacuum.   We  believe  that 
the  declaration  of  rights  for  this  state  must  be 
written  in  recognition  of  the  social  struggles  of  this 
period  in  our  history. 

To  set  principles  for  the  guidance  of  the 
government  in  its  protection  of  the  peoples'  rights  to 
life,  liberty  and  the  pursuit  of  happiness,  we  believe 
that  in  addition  to  the  14th  Amendment  language,  this 
state  Constitution  should  contain  an  express  declaration  of 
commitment  by  the  state  of  Maryland  prohibiting  discrimina- 
tion on  account  of  race,  religion,  and  national  origin. 

In  1947,  President  Truman's  Civil  Rights 
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Commission  in  a  historic  report  to  secure  these  rights 
stated  leadership  by  the  Federal  Government  in  safe- 
guarding civil  rights  does  not  mean  exclusive  action  by 
that  government. 

There  is  much  that  the  states  and  the  local 
governments  can  do  an  this  field  and  much  that  they  alone 
can  do.   In  certain  areas,  they  must  do  far  more  than 
parallel  Federal  action,  either  for  Constitutional  reasons' 
this  must  remain  the  primary  duty  of  the  state  in  its 
protection  of  its  citizens'  rights  and  it  went  on  to 
also  call  attention  to  administrative  reasons. 

As  I  have  talked  with  the  delegates  in  the 
Convention,  I  understand   anew  the  tragedy  of  racial  segre- 
gation and  racial  isolation  and  separation  in  this  coun- 
try because  there  are  many  good  men  and  women  in  this 
state  of  good  will, but  they  do  not  understand  the  serious- 
ness of  this  problem  nor  the  extent  to  which  it  is  en- 
trenched nor  the  damaging  effects  which  affect  both  the 
dominant  majority  and  the  oppressed  minority. 

Our  governor  has  given  --  our  present  governor 
has  given  constructive  leadership  in  this  area,  our  former 
govornor  who  sits  as  a.  delegate  to  this  Convention  also 
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1  gave  leadership  in  1963  in  the  state's  first  drive  to 

£  secure  a  state-wide  public  accomodations  law,  and  the 

3  fair  employment  practices  laws  v;hich  were  enacted. 

4  j  A  few  days  ago  in  Maryland's  largest  city  a  young 

I 

5  mayor  conscious  of  the  effects  of  racial  isolation  and 

6  discrimination  upon  the  white  citizens  as  well  as  upon 

7  the  colored  citizens  of  that  city,  made  an  inaugural  pledge 

8  to  end  racial  discrimination  in  the  city's  facilities  and 

9  in  its  actions. 

10  Many  of  us  v/ho  are  minority   members  in  this 

[ 

11  state  have  been  encouraged  and  enheartened  by  the  activi- 

12  ties  in  both  Prince  Georges  County  and  Montgomery  County 

13  as  they  have  enacted  fair  housing  ordinances.   The  city 

14  of  Annapolis  on  the   eve  of  our  Convention  and  shortly 
j^g  thereafter  gave  us  another  encouraging  example  of  leader- 
25  ship  in  the  state  by  its  enactment  of  a  fair  housing 
•yrj  ordinance  and  those  of  us  who   have  long  been  concerned 
iQ  in  the  criminal  area  by  the  deficiencies  in  the  adminis- 
ig  tration  of  justice   caused  by  racial  discrinination  have 

20  been  encouraged  by  the  activities  of  tl:o  '.•;hite  citizens 
i 

21  of  r^ontgomery  County  in  the  long  struggle  in  the 
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1  Giles  Brothers  case  for  justice,  so  that  all  over  this 

2  state  in  human  relations  comnissions  and  in  county 

3  councils,  decent,  fair-thinking  citizens  of  good  will  of 

4  both  races  are  sitting  down  together  to  work  on  this 

5  common  problem  which  is  not  the  Negro  probler  but  is  r!ary- 
5  land's  problem,  because  it  affects  us  both  alike. 

7  And  therefore,  we  feel  that  this  anti-discrimi- 

3  nation  language  is  important  both  for  the  guidance  of  our 

9  courts  and  for  the  guidance  of  the  General  Assembly  as 

10  we  move  to  a  future  of  progress,  we  hope. 

W  Now,  some  say  that  the  anti-discrimination  clause 

12  is  redundant  and  that  the  equal  protection  clause  em- 

13  braces  the  prohibition  and  as  the  majority  report  puts  it, 
1^  that  because  of  recent  Supreme  Court  decisions,  the  equal 
Tg  protection  clause  may  provide  broader  protection  against 
Tg  state-sponsored, state-inspired  discrimination. 
•yn  vie    reply  that  the  14th  Amendment  to  the  Federal 

Constitution  should  not  be  the  sole  reliance  of  this 


18 

■iQ  State  for  protecting  human  rights.   In  1867  when  the 

QQ  Convention  met  here,  the  Constitutional  Convention  met 

2*  here  in  Annapolis,  slavery  had  already  been  abolislicd,  I ut 
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in  Article  24  of  our  present  Constitution  there  is  the 
commitment  of  this  state  that  slavery  shall  not  be  re- 
established and  certainly  in  1967  in  spite  of  the  movement 
in  the  courts  and  in  the  Federal  Congress,  this  Convention 
must  enact  a  similar  commitment  for  the  protection  of  the 
human  rights  of  the  Negro  citizens  of  this  state. 

It  must  also  be  remembered,  and  it  already  has 
been  pointed  out  prior  hereto  in  the  debate  that  the  14th 
Amendment  was  passed  by  Congress  on  June  13,  1866  and  by 
July  the  20  of  1868,  Secretary  of  State  Seward  has  certi- 
fied that  the  amendment  had  been  ratified  by  three-fourths 
of  the  state. 

However,  Maryland  did  not  ratify  the  amendment 
until  1959  and  between  1868  and  until  shortly  before  the 
ratification,  Maryland  had  exercised  rigid  segregation  in 
its  state  schools,  in  its  intrastate  modes  of  transpor- 
tation, in  housing,  employment,  and  recreation  and  public 
accomodation. 

And  as  we  look  at  the  racial  discrimination  and 
segregation  still  existing  in  the  state,  we  must  be 
challenged  to  affirm  in  our  nev;  Constitution  the  new  state 
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policy  to  protect  the  civil  rights  of  all. 

At  the  tine  of  the  founding  of  this  state, 
the  question  of  religious  freedom  was  as  explosive  and  as 
controversial  as  the  race  question  is  today.   Yet  the 
writers  of  that  state  Constitution  and  the  bylaws  enacted 
thereto  set  an  example  for  all  the  states  and  for  our 
nation  and  for  the  world  in  our  provisions  for  religious 
tolerance. 

We  have  an  opportunity  here  to  show  in  our  day 
that  we  possess  the  same  kind  of  far-sighted  courage  and 
nobility  of  purpose.   It  will   keep  the  path  to  justice  in 
the  courts  free  from  the  obstructions  of  long  delays  and 
the  postponements  of  the  enjoyment  by  the  citizens  of  their 
Constitutional  rights. 

The  recent  and  naturally  important  case  of  Bell 
vs.  Maryland,  is  an  example  in  point.   In  November  of 
1960,  students  from  Morgan  State  College  were  arrested  in 
Hooper's  restaurant  and  charged  with  criminal  trespass 
under  the  tr.espass  act,  Section  577  of  Article  27  of  the 
Cririinal  Code  for  seeking  service  in  that  public  accomo- 
dation . 
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In  January  of  1962  judgments  of  guilty  v;ere 
entered,  fines  were  assessed  and  the  defendants  appealed 
to  the  Maryland  Court  of  Appeals.   In  1963,  the  lower 
court  judgments  were  affirmed.   Petition  for  certiorari 
was  sought  with  the  United  States  Supreme  Court  .and 
that  petition  was  granted. 

In  1964  the  Supreme  Court  rendered  its  decision 
in  the  Belle  Case   and  in  four  other  cases  which  had 
reached  the  Court  in  the  field  of  public  accomodations 
discriminations  and  the  court  remanded  the  case  to  the 
Maryland  Court  of  Appeals  primarily  on  the  pdnt  that 
Maryland  in  1963  had  passed  the  state-wide  public  accomo- 
dations law,  which  applied  to  Baltimore  City  and  which 
abolished  the  crime  for  which  the  defendants  were  charged 
and  in  the  light  of  that  new  act,  the  Supreme  Court 
suggested  that  the  Maryland  Court  of  Appeals  might  want 
to  reconsider  its  affirmance  of  the  convictions,  but  it 
v;as  not  until  Aoril  of  1965,  five  vears  later,  that  tliis  \ 

! 

financially  burdensome  and  long  litigation  ended  v/ith  a 
reversal  of  the  lower  court  conviction. 

Now,  in  90  percent  of  the  cases  that  reached 
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the  Supreme  Court  there  is  the  same  story  of  the  tre- 
mendous financial  outlays  and  the  long  and  burdensome 
struggle  through  the  various  procedural  delays  and 
obstructions  until  the  court  makes  a  determination. 

In  the  school  cases,  some  Negro  children  have 
never  gotten  to  enjoy  their  Constitutional  right, enun- 
ciated in  19  5  4  by  the  Supreme  Court  in  the  Brov/n  case, 
to  a  desegregated  education,  and  so  in  the  first  place 
this  language  we  feel  v/ould  be  a  mandate  to  the  courts  and 
the  General  Assembly  and  give  them  guidance   in  elimina- 
ting the  long  delays  that  Negro  citizens  in  this  state 
have  historically  suffered  v;hen  they  seek  to  enjoy  and  to 
have  their  Constitutional  rights  enforced. 

I  find  that  many  of  the  delegates  have  no 
understanding  of  this  area  because  they  do  not  com.e  in 
contact  with  it,  and  I  would  like  to  bring  to  the 
attention  of  the  delegates  the  report  just  issued  in 
October,  1967,  via  a  joint  survey  conducted  by  the 
United  States  Department  of  Labor  and  the  United  States 
Departrent  of  Commerce. 

They  included  r'aryland  in  this  survey.   The 
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survey  showed  some  progress  in  increased  income  and 
better  living  conditions  and  better  educational  standards 
and  more  integration  in  the  main  stream  of  American 
life  for  the  middle  class  colored  citizens,  and  while 
this  gives  hope  that  we  can  solve  these  problems,,  yet 
this  report  gives  the  grim  figures  which  indicate  how 
far  we  must  go  before  we  can  say  that  colored  citizens 
are  receiving  equal  treatment  under  the  law. 

For  nowhere  in  the  United  States  is  income  for 
colored  citizens  equal  to  that  of  the  white.   In  north- 
central  regions  it  is  the  highest,  but  it  is  only  70 
percent. 

In  the  south,  which  includes  the  states  of  the 
old  Confederacy  as  well  as  Maryland,  D.  C,  Kentucky, 
Oklahoma  and  West  Virginia,  it  is  only  51  percent. 

The  unemployment  rate  among  colored  citizens 
is  three  times  the  national  average  and  this  survey  found 

that  segregation  in  the  cities  has  increased.  j 

I 

62  percent  of  Negro  families  live  in  the  central  | 
poverty  areas  of  all  of  the  largo  cities  in  the  state 
study,  the  poverty  areas  are  determined  by  a  family  incom.e 
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1  below  $3,000,  males  in  unskilled  jobs,  sub-standard        ■ 

2  housing,  low  educational  attainment  and  inadequate  health 

3  facilities. 

4  Three  out  of  Ten  Negro  families  live  in  sub- 

5  standard  housing.   A  half  million  Negro  families  live  in 
5     rural  areas  of  the  country,  including  the  counties  of 
7      .Maryland,  where  education  and  housing  and  health  standards 
3     are  far  below  the  minimum  standards  of  decency. 

9  In  1966,  43  percent  of  the  Negro  draftees  were 

10  rejected  by  reason  of  failure  to  pass  the  health  and 

11  educational  qualifications  test. 

12  While  the  rate  of  rejection  among  white  draft- 

13  ees  was  8  percent,  and  although  Negro  citizens  comprise  11 
2^^     percent  of  the  national  population,  they  are  90  percent 

of  the  U.  S.  Armed  Forces  in  Viet  Nam  now,  and  it  is 
interesting  to  note  that  in  the  first  half  of  1967,  the 
first  six  months  of  1967,  it  had  risen  to  11  percent, and 
15  percent  of  those  who  have  died  in  the  Viet  Nam.  combat 
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^Q  I    are  Negroes., 


These  young  men  have  never  failed  their  country 
and  in  our  history  the  Negro  soldier  has  never  failed  his 
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country,  and  they  are  today  in  the  jungle  outposts,  in 
the  front  line  of  battle  defending  the  principles  for 
wliich  we  stand  as  a  nation  and  as  a  state. 

Some  of  them  will  never  return  to  their  home- 
land.  Some  will  return  with  wounds  that  will  prevent 
them  from  being  a  productive  part  of  society.   Others 
will  come  back  full  of  hope  and  expectation  that  their 
country  will  assure  to  them  all  of  the  great  ideaJs  that 
they  have  been  fighting  to  preserve  in  the  far  corners  of 
the  world,  the  ideals  for  which  our  nation  stands. 

We  can  honor  the  dead,  we  can  thank  the  wounded, 
but  this  Convention  can  reassure  the  living  that  in 
Maryland  we  are  determined  to  make  a  proud  and  meaning- 
ful contribution  to  the  protection  of  all  persons  v;ithout 
regard  to  race,  religion  or  national  origin. 

The  Federal  language  presented  by  the  majority 
of  the  committee  is  a  good  faith  attempt  by  sincere 
persons  to  place  the  state  on  record  in  support  of  equal 
rights  and  the  language  is  fine  as  far  as  it  goes,  but  it 
looks  backwards  to  the  kind  of  state  in  1868  v;hen  the 
14th  Amendment  was  enacted  in  v;hich  segregation  by  custom. 
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1  and  usage  has  resulted  in  exclusion  from  many  of  the 

2  ordinary  facilities  and  benefits  that  are  available  to 

3  the  majority  of  citizens. 

4  The  language  of  the  majority  does  not  face  up 

5  to  the  fact  that  in  spite  of  the  14th  Amendment  language 

6  which  is  already  the  law  in  Maryland  by  virtue  of  our 

7  Federal  system,  the  Federal  Constitution  is  the  Supreme 

8  Law  of  the  land. 

9  Yet  it  is  still  lawful  in  Maryland  to  acquire  and 

10  assemble  land  and  build  housing  and  open  it  up  for  sale 

11  j    to  the  general  public  and  then  to  say  that  no  colored 

12  citizen,  no  matter  how  trained  he  may  be,  no  matter  what 

13  his  military  record  or  his  moral  character  is,  may  buy  or 

14  rent  a  home. 

2^5  It  is  still  possible  under  the  language  pro- 

25  posed  by  the  majority  for  services  to  be  offered  to  the 

^ijr  general  public  in  many  public  facilities  of  the  state 

^Q  which  are  open  to  all  members  of  the  general  public  except 

■^g  those  whose  skins  are  of  a  darker  hue,  so  that  the 

20  national  trend  --  and  while  the  national  trend  indicates   j 

21  that  these  restrictions  will  ultimately  fall  under  court 
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attack,  we  have  seen  the  painfully  slow  process  by  which 

they  go  one  by  one  only  after  long  and  costly  struggles  on 

for 
the  part  of  the  minority  group  and/those  white  citizens 

who  understand  that, this  is  a  mutual  problem. 

Let  us  then  not  wait  in  Maryland.   There  is  an 
ominous  chorus  of  strident  voices  in  the  wings  of 
history  today,  it  is  not  large  but  it  is  a  reckless  and 
a  destructive  group.   It  repudiates  democracy.   It  comes 
out  of  desperation  and  despair.   It  argues  that  faith 
in  law  is  useless,  it  argues  that  we  cannot  be  one 
state  for  one  nation,  it  says  we  must  be  divided  by  faith 
and  ancestry. 

They  have  lost  faith  in  the  pov/er  of  our 
Constitution  and  an  expressed  declaration  in  the  state's 
Constitution  and  the  state's  commitment  will  help  us 
substitute  the  subpoena  for  the  Molotov  Cocktail. 

It  will  help  us  substitute  the  affirmative 
action  of  prompt  and  progressive  state  legislature  and 
executive  leadership  for  ashes  of  burned-out  buildings. 

We  have  a  duty  to  erect  a  bulwark  in  our 
Constitution  for  all  the  world  to  see  against  intolerance 
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and  injustice  in  any  form. 

Each  year  thousands  of  visitors  come  to  our 
state  and  see  our  historic  shrines  and  visit  our  Naval 
Academy  and  they  observe  our  conduct  with  the  hope  of 
finding  examples  of  how  democracy  can  work  and  we  have  a 
solemn  opportunity  to  confer  our  nation's  commitment  to 
the  liberty,  equality  and  dignity  of  mankind. 

And  finally,  there  is  a  book  which  has  just  been 
published  by  a  great  religious  leader,  winner  of  the  Nobel 
Peace  Prize,  who  commits  again  the  colored  citizens  of 
this  nation  to  non-violence.   But  he  talks  of  the 
ambivalence  in  our  state  and  our  nation  which  gives  all  of 
us  great  concern,  and  there  is  a  long  and  intellectual 
recognition  that  racial  discrimination  and  segregation  is 
wrong  by  all  of  us  but  the  emotional  tie  to  the  system  is 
so  deep  that  it  is  hard  to  develop  the  will  to  prune  it 


out . 


Thomas  Jefferson  had  the  same,  ambivalence .   lie 


was  a  brilliant  political  leader  and  as  Mr.  King  points 
out,  ho  came  close  to  the  philosopher  kirg  that  Plato 
dreamed  about  centuries  aao   but  ho  was  also  a  child  of 
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his  culture  influenced  by  the  psuedo-scicntif ic  and 
amoral  philosophy  that  recognized  slavery. 

In  his  notes  he  portrayed  the  Negro  as  an 
inferior  human  being  and  yet  out  of  him  came  the  majestic 
words  that  all  men  are  created  equal,  but  in  the  culture 
of  that  time,  it  meant  all  white  men. 

But  in  his  heart  he  knew  that  slavery  was 
wrong,  and  that  it  degraded  the  white  man's  mind  and  soul 
as  well  as  the  Negro.   In  his  notes  on  Virginia 
he  wrote  "Indeed,  I  trouble  for  my  country  when  I  reflect 
that  God  is  just  and  that  his  justice  cannot  sleep  for- 
ever.  The  Almighty  has  no  attribute  v/hich  can  take  sides 
with  us  in  such  a  contest." 

And  in  1820  he  wrote  "But  the  momentous 
question,  slavery,  like  a  firebell  in  the  night  awakened 
me  and  filled  me  v;ith  terror.   I  considered  it  at  once 
as  the  knell  of  the  Union.   I  regret  that  I  am  now  to  die  | 

in  the  belief  that  the  useless  sacrifice  of  themselves 

I 
by  the  generation  of  1776  to  acquire  self-government  and 

happiness  to  thoir  countrv  is  to  bo  thrown  away  by  tho 

unwise  and  unworthy  passion  of  their  sons,  and  that  ^ly 
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only  consolation  is  to  be  that  I  live  not  to  weep  over 
it." 

He  did  not  live  to  weep  over  it  for  v;hat  he 
prophesied  happened;   The  tragic  rending  of  a  nation  in 
a  civil  war  over  man's  inhumanity  to  man  and  the  disaster 
that  always  follows  from  it. 

And  in  another  period  Abraham  Lincoln  was  basica] 
ly  honest  and  willing  to  admit  his  confusions  but  he  saw 
that  the  nations  could  not  exist  half-slave  and  half- 
free,  but  yet  on  occasion  he  rationalized  and  responding 
to  the  culture  of  his  time,  wrote  of  the  physical 
differences  between  the  black  and  the  white,  and  made  it 
clear  that  he  felt  that  there  was  a  racial  superiority 
by  virtue  of  skin  color. 

Now,  morally  Lincoln  was  against  slavery  hut  ho 
was  unable  to  act  in  accordance  with  his  conscience  be- 
cause of  the  culture  in  which  he  lived.   And  ho 
said  if  we  could  first  know  whither  wo  are  tending, 
wc  could  better  judge  what  to  do. 

Fortunately  for  the  nation  he  could  see  whither 
we  were  tending,  and  on  January  1,  1896,  he  issued  the 
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Eirancipation  Proclamation  and  said  "In  giving  freedom 
to  the  free,  we  free  ourselves",  hut  this  ambivalence 
has  continued  for  more  than  100  years  and  a  continued 
indoctrination  of  Americans  has  separated  the  people 
according  to  the  mythically  superior  qualities  of  men  by 
virtue  of  skin  colors,  and  that  separation  has  continued, 
sanctioned  by  the  state,  while  we  evoked  as  the  national 
ideal,  the  democratic  concept  of  equality. 

So  that  although  we  passed  the  13th  Amendment 
of  1865  and  the  Civil  Rights  Act  of  1866  and  the  14th 
Amendment  in  1868  and  the  14th  Amendment  in  1870  and  the 
Civil   Rights  Act  of  1875,  we  continued  to  vacillate 
back  and  forth  and  the  black  codes  took  the  place  of 
slavery  and  the  Ku  Klux  Klan  began  to  rise  and  the 
Supreme  Court  in  the  civil  rights  cases  in  1880  invalidated 
the  Civil  Rights  Act. 

By  1900  the  23  U.  S.  IJegro  Congressmen  of  the 

I 

U.  S.  Congress  and  the  two  Negro  United  States  Senators  had 
disappeared  fron  the   halls  of  Congress  and  racial  segre- 
gation took  the  place  of  slavery. 

Now  I  cone  from  a  heritage  of  v.'hite  and  colored 
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citizens  who  came  together  in  1909  in  a  period  of  race 
riots  throughout  this  country  and  after  the  Springfield 
Race  riots  which  happened  in  the  birthplace  of  ABraham 
Lincoln  in  Springfield,  Illinois,  formed  the  National 
Association  for  the  Advancement  of  Colored  People  and 
reaffirmed  that  we  can  work  through  the  framework  of 
our  Constitution  and  democratic  government  to   right 
ancient  wrong  and  insure  equal  protection  of  the  lav;  to 
all  citizens  and  so   we  worked  through  the  courts 
beginning  in  1915  with  the  invalidation  of  the  Grandfather 
clause  in  voting  and  in  1917  with  the  invalidation  of  the 
Supreme  Court  of  racial  segregation  ordinances  and  housing, 
and  then  coming  on  up  in  the  long  struggle  to  secure 
Federal  anti-lynching  legislation  which  although  not 
successful,  the  educational  effect  and  the  awaking  of  the 
moral  conscience  in  America  resulted  in  the  decrease  of 
lynching. 

And  in  Maryland  in  19  35  when  wTudge  Henderson 
was  an  assistant  attorney  general,   the  Court  of  Appeals 
of  Maryland  had  the  courage  to  set  a  precedent  for  equal 
educaticnal  opportunities  which  the  Supreme  Court  noted 
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in  its  decision  in  1908  in  the  Gains  Case  from  the  Uni- 
versity of  Missouri  Law  School  by  opening  the  University 
of  Maryland  Law  School  to  all  citizens  and  to  quali- 
fying Negro  citizens  who  did  not  have  an  opportunity, 
for  opportunity  in  the  law  in  state  facilities. 

This  state  in  1938  invalidated  the  state  legis- 
lature's dual  standards  of  teacher  pay  when  Negroes  in  the 
state, in  the  law  of  the  state, could  only  receive  half 
that  of  white  teachers,  and  coming  on  up  the  state,  through 
its  courts  and  the  leadership  of  men  of  good  will,  set 
the  precedent  for  the  nation. 

We  believe  that  we  can  achieve  the  ideals  of 
our  founding  fathers  which  have  sounded  around  the  world 
that  we  need  not  resort  to  force  but  to  the  rule  of  law  in 
achieving  dignity  and  justice  and  equality  of  all  men  and 
we  believe  that  in  this  recommended  language  of  the 
minority  report  we  can  again  give  that  leadership  to  this 
state  and  this  nation  in  those  perilous  tines. 

THE  CHAIPJ1AN:   Are  there  any  questions  of  the 
minority  spokesman? 

Delegate  Eoileau? 
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DELEGATE  BOILEAU:   \Vhen  the  minority 
went  over  the  wording  of  this  amendment,  was  there  a 
reason  why  the  word  "religion"  was  chosen  rather  than  the 
more  inclusive  and  broader  term  "creed"? 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   No,  I  think  that  "religion" 
is  the  word  used  in  the  draft,  but  if  I  am  not  mistaken, 
there  was  no  decision  to  substitute  the  word  "religion" 
for  "creed"  because  it,  in  fact,  does  mean  the  same. 

THE  CHAIRMAN:   Delegate  Boileau. 

DELEGATE  BOILEAU:   Rather  than  enter  into  a 
debate,  I  don't  think  it  means  the  same,  but  I  will  hold 
off  until  later. 

THE  CHAIRMAN:   Any  further  questions  of  the 
minority  spokesman? 

Delegate  Beachley. 

DELEGATE  BEACHLEY:   Delegate  Mitchell,  at  the 
seminar  of  Goucher  College,  a  question  was  asked  concern- 
ing this  particular  paragraph  of  George  L.  Russel,  Jr., 
a  judge  of  the  Supreme  Bench  of  Baltimore,  as  to  v;hy  in 
the  draft  amendment,  I  mean  the  draft  proposal,  there  had 
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1  not  been  the  word  "sex"  used  there  and  he  said  "sex", 

2  of  course,  was  eliminated  because  the  paragraph  began 
I 

3  "No  person". 

4  Now,  did  you  have  the  same  reason  for  climinat- 

5  ing  that  word,  or  did  you  have  a  different  reason? 
5  THE  CHAIRMJV.N:   Delegate  Mitchell. 

7  DELEGATE  MITCHELL:   Well,  Delegate  Beachley, 

3  as  you  remember  in  our  committee  deliberations,  there  wore 

9  several  proposals  to  include  sex  and  as  far  as  I  am 

10  concerned,  I  am  opposed  to  all  kinds  of  discrimination  and 

11  some  of  the  new  state  constitutions  do  include  the  word 

12  sex,  but  there  were  only  three  women  in  our  committee  and 
i«  then  the  women  v/ere  not  all  agreed  on  it,  and  v/e  did  not 
1^  find  enough  agreement  among  the  men  to  get  a  minority 

and  I  would  suggest  that  I  believe  discrimination  against 
women  is  a  problem;  although  we  are  the  majority  in  this 
state,  I  think  if  you  v.'ill  look  around  us,  you  v/ill  see 
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I 

that  v;e  are  a  minoritv  here.  ; 

i 

Hov;ever,  I  would  suggest  that  for  anyone  who  is  \ 
interested  in  having  that  protection  as  T  believe  the 
minority  report  shows  that  Hawaii  has  that  protection, 
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Maska  has  a  non-discrimination  clause  in  its  new  Consti- 
tution but  does  not  include  it,  Michigan  does  not  include 
it,  Connecticut  does  not  include  it  and  New  Jersey  does 
not  include  it. 

But  for  those  who  would  like  to  tost  the 
will  of  the  Convention,  I  v;ould  suggest  an  amendment. 

THE  CIIAIRI>1AN:   Any  other  questions? 

Delegate  White? 

DELEGATE  WHITE:   Delegate  Mitchell,  would  you 
agree  to  have  the  v;ord  "sex"  included  without  going  to 
a  formal  amendment,  or  do  you  feel  that  you  cold  do  that? 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   I  don't  want  to  lose  the  antij 
discrimination  clause  if  there  is  disagreement  among  the 
majority  of  the  Convention  about  sex.  (Laughter.) 

THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:   Delegate  "litchell,  I  concur 
with  the  proposition  contained  in  your  amendment.   I  am 
having  some  difficulty  in  m.y  own  mind  though,  deciding 
v;hether  or  not  it  should  he  in  the  Constitution,  because 
of  interoretation. 
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VJould  you  be  kind  enough  to  tell  me,  specifi- 
cally, just  what  it  proposes  to  do? 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   Well,  I  think  by  its  inclu- 
sion first  it  sets  the  position  of  this  state  and  the 
commitment  of  this  state  and  the  language  that  is 
used  to  the  abolition  of  discrimination  because  of  race, 
religion,  or  national  origin,  and  that  is  very  important, 
I  think  in  every  Constitution,  that  the  symbols  of  commit- 
ment by  the  state  certainly  in  the  area  of  human  rights-- 
and  that  is  what  a  bill  cf  rights  is,  a  declaration  of 
personal  rights--be  clear. 

We  were  given  the  volume  on  salient  issues 

of  Constitutional  reform  to  read  or  revisions  to  read 

when  we  were  at  our  drafting  session  at  Goucher  College, 

and  in  it  there  is  an  article  on  civil  liberties  and  the 

author  points  out  that  it  is  important  in  the  area  of  civili 

liberties  that  we  reassess  the  problems  at  the  time  the 

I 
Constitution  is  written  in  the  area  of  human  rights  and  put 

in  there  the  concepts  which  are  needed  to  reinforce  the 

protection  of  the  rights  of  the  citizens  in  this  area  and 
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1  that  is  why  I  think  it  is  important. 

2  And  I   want  to  say  again,  it  is  very  important 

3  for  the  young  people  of  this  state,  those  who  are  impa- 

*  tient  and  those  who  are  restless,  and  those  who  feel  that 

5  our  ideals  are  shibboleths,  and  do  not  work  and  because 

6  they  have  not  worked  for  them,  I  think  it  is  important 

7  from  a  standpoint  of  a  psychological  impact,  because 

8  there  is  no  doubt  about  the  fact  that  in  Baltimore  City 

9  the  executive  leadership  and  action  on  the  part  of  the 

10  government  in  affirming    again  that  discrimination  will 

11  not  be  tolerated,  we  are  going  to  work  together  to  rout 

12  it  out,  prevented  us  from  having  a  serious  eruption 

13  there.   And  I  think  this  will  have  the  same  effect  upon 

14  the  whole  state. 

15  THE  CHMR.'IAM:   Delegate  Johnson. 

15  DELEGATE  JOHNSON:   Delegate  Mitchell,  I  under- 

17  stand  your  concern  for  discrimination  and  I  share  your 

18  concern.   I  am  troubled,  though,  by  the  phrase  "subject 

19  to  discrimination  by  the  state."   Because  if  there  is 

20  such  discrimination  today,  I  am  unaware  of  it  and  I  am 

21  trying  to  find  out  what  you  mean  by  that  phrase, 
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"discrimination  by  the  state". 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   V7ell,  there  is  wide-spread 
discrimination  in  the  state,  in  employment;  because  of  its 
existence  the  state  legislature  instituted  an  inter- 
racial commission  to  study  and  to.  work  v/ith  the  agencies 
of  government,  to  make  recommendations   for  legislation 
and  to  eliminate  the  impact  of  it  upon  the  colored  citi- 
zens . 

As  far  as  religious  discrimination  is  concerned, 
there  have  been  some  complaints  of  religious  discrimina- 
tion in  employment,  so  it  is  a  problem. 

You  have  only  to  look  around  you  to  see  where 
Negroes  are  not  employed:  in  the  county  courthouses  of 
the  state,  in  the  school  systems  of  the  state  which 
still  remain  predominantly  white  or  all  white. 

You  have  onlv  to  look  around  you  in  Daltinore 
City  where  almost  50  percent  of  the  population  is  colored 
and  see  where  Negroes  are  not  employed.   This  is  a  very 
serious  problem,  the  problem  of  employment. 

We  have  had  some  of  our  industries  in  the  summer 
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of  '67  working  with  the  governor  and  the  mayor  of  Baltimore  ' 
City  indicate  that  they  were  going  to  employ  on  the  basis 
of  merit  and  not  on  the  basis  of  race,  and  yet  our  young 
people  who  are  college  students  or  college  graduates  who 
went  to  those   industries  for  employment  came  back. 

The  policy  at  the  top  had  been  enunciated,  but 
in  the  personnel  office,  they  had  been  told  to  come  back 
because  there  were  no  openings,  and  they  waited  outside 
and  some  of  the  young  white  college  students  who  were 
sitting  with  them  in  the  personnel  office  did  not  come  out, 
because  they  were  hired. 
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THE  CHAIRMAN:   Delegate  Henderson. 

(No  response. ) 

THE  CHAIRMAN:   Delegate  Sollins. 

DELEGATE  SOLLINS:   Delegate  Mitchell,  with 
regard  to  line  six  of  your  amendment,  the  use  of  the  word 
"state",  do  you  mean  by  the  use  of  the  word  "state", 
local  governments  and  the  political  subdivisions  of  the 
state  such  as  municipal  corporations? 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:  That  is  correct.   I  can  best 
read  to  you  the  definition  of  state  action,  or  the  state, 
what  we  mean  by  the  state,  in  the  language  of  the  Supreme 
Court,  in  1880  in  Virginia  vs.  Read   ,  the  Supreme  Court 
said,  that  a  state  may  act  through  different  agencies 
either  by  its  legislative,  executive  or  its  judicial 
authorities. 

In  the  Civil  Rights  cases,  in  1883,  while  the 
Supreme  Court  voided  the  application  of  that  statute 
to  the  instant  facts  because  it  said  that  the  Federal 
statute  went  to  individuals  in  the  state  and  it  did  not 
mention  state  action,  it  made  it  clear,  and  I  quote,  "State 
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X      action  of  every  kind,  which  is  inconsistent  with  the 

2      guarantees  therein  contained,  and  extend  to  laanifestaticns 

5  '    of  state  authority  in  the  shape  of  laws,  customs  or  ju- 

4  dicial  or  executive  provision  is  voided,  which  denies  the 
g  1    equal  protection  of  the  laws." 

5  Justice  Bradley  v,ent  further,  and  he  said, 

Tj  denying  includes  inaction  as  v;ell  as  action,  euid  denying 

Q  I    the  equal  protection  of  the  lavs  includes  the  cr.ission 
9     to  act  as  well  as  the  crission  to  pass  lavs  fcr  protection, 
XO  State  action  has  been  again  and  agair.  interpret- 

XX     ed  by  the  Federal  courts  and  by  the  state  ccurrs  to  mean 
X2  1    the  action  of  the  state  as  it  r.ar.ifests  irself  rhrough 
its  judicial,  executive  and  legislative  branches. 
THE  CHAIRMAN:   Delegate  Scllir.s. 
DELEGATE  SOLLINS:   ''"-.at  concerns  re,  Delegate 
Mitchell,  is  thai  ycur  definitions  tha-  ycu  have  :-st  read 
seer  to  really  lir.it  ther.selves  tc  the  state  actions 
of  the  state  of  .".aryland. 

I  wonder  if  you  don't  -ear  alsc  actions  of 
the  United  States  3overrj-.ent  within  the  state. 
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1  DELEGATE  MITCHELL:   I  think  the  courts  have 
I 

2  interpreted  the  state  to  include  all  of  the  political 

3  subdivisions,  the  agencies,  the  servants,  employees, 

4  wherever  the  state  influence   and  support  goes;  that  is 
g  where  the  state  is . 

5  That  is  state  action. 

7  THE  CHAIRr4AN:   Delegate  Hostetter. 

Q  DELEGATE  HOSTETTER:   Delegate  Mitchell,  then 

9  what  you  are  saying,  the  words  "discrimination  v;hich  the 

10  state"  --  that  does  mean  state  action? 

11  THE  CHAIRMAN:   Delegate  Mitchell. 

12  DELEGATE  MITCHELL:   Yes. 

j_5  THE  CHAIRMAN:   Delegate  Hostetter. 

1^  DELEGATE  HOSTETTER:   Now,  discrimination  by 

,e  law,  would  this  also  mean  state  action? 

,-  THE  CHAIRMAN:   Delegate  Mitchell. 

,„  DELEGATE  MITCHELL:   Yes,  law  as  it  is  commonly 
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known,  is  interpreted  by  masses  of  people  to  mean  legis- 
lation, but  law  can  mean  the  rules  of  the  state,  whether 
it  is  legislative,  whether  it  is  the  court  precedents, 
whether  it  is  administrative  and  the  like,  but  we  believe 
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that  the  word  "state"  is  a  word  which  has  been  interpreted 
because  of  the  14th  Amendment  language  and  has  resulted 
in  a  tremendous  body  of  case  law  interpreting  v/hat  state   i 
action  is. 

THE  CHAIRMAN:   Delegate  Hostetter. 

DELEGATE  HOSTETTER:   And  discrimination  by 
the  state,  getting  back  to  Delegate  Sollins'  question  as 
to  whether  or  not  it  covers  all  of  the  instrumentalities 
of  the  state,  could  also  mean  the  same  thing  as  other 
governmental  action.   Is  this  not  correct? 

THE  CHAIRflAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   Yes, but  in  the  area  of  the 
phrase  "governmental  action"  per  se ,  it  does  not  have  the 
body  of  case  law.   The  courts  have  said  that  this  is 
governmental  action  when  it  has  a  case  before  it,  involving 
denial  of  the  equal  protection  of  laws  by  the  state,  and 

have  used  governmental  action  in  some  instances  with  the 

I 

word  "state",  but  it  is  our  opinion  that  the  word  "state" 

I 

as  it  is  interpreted  now,  and  as  it  will  be  interpreted 
by  the  courts  of  this  state  and  the  General  Assembly  and 
by  the  Federal  courts  and  the  Supreme  Court,  will  involve 
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1  action  by  the  state,  all  action,  whatever  the  facts  and 

2  circumstances  of  the  case  before  it  indicate  as  far  as 
5  its  influence  upon  the  denial  to  a  citizen  of  the  equal 

4  protection  of  the  law. 

5  THE  CHAIRMAN:   Delegate  Hostetter. 
5  DELEGATE  HOSTETTER:   From  this  point  on  I  will 

use  the  term  "state  action".   I  believe  we  understand 

Q  that,  Delegate  Mitchell. 

9  It  is  my  understanding  that  there  have  been 

1Q  cases  involving  state  action  which  have  gone  over  into 

11  the  private  sector. 

12  I  would  like  to  ask  you  at  this  time  what  would 
n*  be  meant  by  the  term  "private  discrimination"? 
1^                                      THE  CHAIRMAN:   Delegate  Mitchell. 
,g               DELEGATE  MITCHELL:   In  the  case  of  Shelley  vs. 
,-  Kraemer,  which  was  decided  by  the  Supreme  Court  in  1948, 
,  -  which  involved  racially  restrictive  covenants,  the  court 

there  interpreted  state  action  to  mean,  as  Justice  Bradley  ' 

said  in  1883,  in  the  Civil  Rights  cases,  judicial  action 

I 
of  the  courts,  and  the  Supreme  Court  said  that  while  this  | 

was  a  private  agreement  between  a  purchaser  and  a  seller. 
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nevertheless  if  it  was  discriminatory  on  racial  grounds, 
the  complainant  could  not  come  into  the  court  and  ask  the 
court  to  use  its  strength  and  itself,  or  the  whole  panoply  ' 
of  the  court  action  to  enforce  a  private  agreement  that 
discriminated  against  citizens  which  the  14th  Amendment 
and  the  13th  Amendment  and  the  15th  T^endment  of  the 
Federal  Constitution  were  enacted  to  eliminate. 

THE  CHAIRMAN:  Delegate  Hostetter. 

DELEGATE  HOSTETTER:   According  to  your  amendment, 
Delegate  Mitchell,  would  there  be  any  way  that  the  peo- 
ple of  the  state  of  Maryland  could  be  sure  that  the  private 
sector  would  be  protected? 

In  other  words,  that  this  entire  area  be  kept 
within  the  public  sector?   We  have  had  this  discussion 
before  in  committee.   Is  there  any  real  protection  there 
or  guarantee  in  your  proposal  here,  your  amendment,  that 
the  private  sector  would  be  protected? 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   I  would  like  to  quote  for 
you  the  language  of  the  Supreme  Court  in  this  area  of 
private  discrimination,  and  how  far  state  action  goes. 
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The  Belle  case,  in  Belle  vs.  Maryland,  we  had 
a  private  proprietor  of  a  restaurant  who  had  opened  up 
his  private  property  to  the  public,  and  was  subject  to 
all  of  the  statutory  regulations  of  the  city  and  state, 
health  and  otherwise,  because  he  had  opened  it  up  to  the 
public,  and  the  court  held  there  that  though  this  was 
a  private  proprietor,  the  more  he  opens  it  up  to  the 
public  the  more  the  14th  Amendment  protections  apply,  and 
the  court  held  that,  therefore,  if  that  private  property 
opened  up  and  dedicated  to  a  public   ase  was  open  to 
the  general  public,  then  that  private  proprietor  could 
not  refuse  to  serve  any  member  of  the  general  public 
because  of  that  member's  race;  so  here  is  an  element  where 
you  had  a  private  ownership  but  the  service  that  v;as 
offered  was  offered  to  the  public. 

However,  in  Belle  vs.  Maryland,  in  a  decision 
concurred  in  by  Chief  Justice  Warren,  Justice  Goldberg  and 
Justice  Douglas,  there  is  this  statement,  and  this  came 
down  in  1964:  "Prejudice  and  bigotry  in  any  form  are 
regrettable,  but  it  is  the  Constitutional  right  of  every 
person  to  close  his  home  or  private  club  to  any  person  or 
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to  choose  his  social  intimates  and  business  partners  is 
solely  on  the  basis  of  personal  prejudices,  including 
race.   These  and  other  rights  pertaining  to  privacy  and 
private  association  are  ftiemselves  Constitutionally  pro- 
tected liberties." 

"We  deal  here, "and  then  he  was  talking  about  the 
restaurant,  "however,  with  the  claim  of  equal  access  to 
public  accomodations.   This  is  not  a  claim  v;hich  signifi- 
cantly impinges  upon  personal  association  interests.   The 
proprietor's  interests  in  private  or  unrestricted  asso- 
ciation is  light.   The  relationship  between  the  modern 
innkeeper  or  restaurant  owner  and  the  customer  is  relatively 
impersonal  and  evanescent , "and  then  it  says,  "The 
history  and  purpose   of  the  14th  T^endment  compel  the 
conclusion  that  when  the  proprietor  opened  up  his  private 
property  to  the  general  public,  then  the  state  could  not 
enforce  his  personal  discrimination,  because  it  was  a 
balancing  of  the  interests,  and  the  proprietor  could  not 
deny  to  a  substantial  section  of  the  public  the  equal 
protection  of  the  lav;s  which  the  13th  and  14th  and  15th 
Amendments  to  the  Federal  Constitution   had  already  indi- 
cated." 


('oiirt  Hrpiprl*T^ 


THE  JACK    SALOMON   REPORTING  SERVICE 

100  Equitahln  BuildinK 

Balliniorp,  Marylaod  21202 


539-6760 


1 

2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


8851 


THE  CHAIRMAN:   Delegate  Hostetter. 

DELEGATE  HOSTETTER:   At  the  conclusion  of  your 
minority  report,  Delegate  Mitchell,  you  set  forth  a 
basic  policy  wherein  you  list  a  number  of  items. 

One  of  the  items  listed  is  licensees.   A  point 
of  clarification.   Are  lawyers  considered  as  licensees 
and  as  such  operating  under  the  aegis  or  authority  of 
the  state? 

THE  CHAIRI4AN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:  There  has  not  been  a  case 
brought  to  the  Supreme  Court  in  that  area.  Delegate  Hos- 
tetter, and  I  would  say  that  with  the  Supreme  Court  in 
the  cases  where  it  has  interpreted  what  is  state  action, 
that  the  determination  of  what  is  state  action  evolved  upon 
the  circumstances  of  each  case,  but  I  am  sure  members  of 
the  general  public  who  would  want  a  lawyer's  services 
wouldn't  go  to  a  lawyer  who  didn't  want  to  represent 
them. 

THE  CHAIRMAN:   Delegate  Hostetter. 

DELEGATE  HOSTETTER:   Would  a  corporate  charter 
fall  within  the  scope  of  this  amendment  of  the  minority  ? 
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THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   In  the  Belle  case,  in  an 
appendix  to  the  decision,  the  Supreme  Court,  in  the  con- 
curring opinions  of  Justices  Goldberg ,  Warren  and  Douglas, 
appended  a  list  of  the  defendants  --  rather  the  private 
proprietors  in  these  public  accomodations  who  had  dis- 
criminated, and  in  only  one  case  was  there  a  purely  pri- 
vate and  non-corporate  proprietor  of  a  public  accomoda- 
tion.  In  all  the  rest  of  the  cases  that  had  flooded  into 
the  Court  after  the  student  movement  of  1960  to  open  up 
places  of  public  accomodation,  all  corporations,  the  Hot 
Shoppes,  the  various  restaurant  chains  and  the  ten  cent 
stores  and  the  like,  so  that  I  would  say  it  depends  upon 
the  facts  and  circumstances  of  the  case  as  to  whether 
corporate  charter  is  involved. 

If  the  corporation  performs  a  service  to  the 
general  public  and  intends  to  profit  from  the  general 
public,  and  if  it  in  fact  admits  members  of  the  general 
public  who  are  white  but  excludes  Negro  citizens  or  Jewish 
citizens,  or  Polish  citizens  or  Indians  or  what  not,  then, 
therefore,  that  action  would  fall  under  protection  of  the 
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1  14th  amendment. 

2  THE  CHAIRMAN:   Delegate  Hostetter. 

I 

3  DELEGATE  HOSTETTER:   But  you  do  mean  discrimina- 

4  tion  by  the  state  or  state  action  certainly  to  include 

5  licensees? 

5  THE  CHAIRMAN:   Delegate  Mitchell. 

17  DELEGATE  MITCHELL:   Licensees  who  perform  pub- 

3  lie  functions,  as  I  have  said,  who  open  up  their  activi- 

9  ties  to  the  general  public,  and  admit  to  their  facilities 

1Q  members  of  the  general  public,  but  exclude  a  minority 

W  because  of  race,  religion  or  national  origin. 

12  THE  CHAIRMAN:   Delegate  Hostetter. 

1«  DELEGATE  HOSTETTER:   I  was  looking  at  the  sec- 

■\A  tions  from  other  Constitutions  at  the  end  of  the  minority 

,c  report  here. 

Do  you  know  of  any  other  state  that  does  go  as 

,„  far  as  the  proposal  offered  here  in  this  amendment? 

-Q  THE  CHAimiAN:   Delegate  Mitchell. 

.Q  I              DELEGATE  MITCHELL:   Yes.   I  think  the  other 

2Q  I    states  —  I  think  we  have  cited,  or  I  think  our  language 

n-%  !    carries  with  it  more  weight  of  interpretation  with  the 
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Federal  and  state  courts,  but  I  would  think  that  Hawaii, 
when  that  Constitution  speaks  of  civil  rights,  civil 
rights  have  been  interpreted  by  the  courts  to  include 
public  accomodations,  the  right  to  purchase  and  own  pro- 
perty, the  right  to  travel  freely  from  state  to  state,  and 
the  whole  group  of  personal  rights  which  this  section  of 
the  Constitution  is  intended  to  cover. 

THE  CHAIRMAN:   Delegate  Hostetter. 

DELEGATE  HOSTETTER:   But  none  do  include  dis- 
crimination by  the  state  or  a  state  action  clause.   Is 
this  correct? 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   Although  the  words  "the 
state"  are  not  used,  it  is  a  state  Constitution,  and  it 
is  the  prohibition  in  each  of  these  sections  of  these 
various  state  Constitutions  that  go  to  the  state. 

Mr.  Smith  of  our  research  staff  has  suggested 
that  I  convey  this  information  to  you.  Delegate  Hostetter, 
that  these  are  the  new  state  Constitutions  which  have  been 
elected  and  in  each  case,  they  have  included  the  act  of 
discrimination  language,  but  in  the  old  New  York  Constitutibn 
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for  years  there  has  been  this  language.  "No  person  shall, 
because  of  race,  color,  creed  or  religion,  be  subjected 
to  any  discrimination  in  his  civil  rights  by  any  other 
person  or  by  any  firm,  corporation  or  institution  or  by 
the  state  or  any  agency  or  subdivision  of  the  state." 

Now,  we  believe  that,  as  the  courts  have  inter- 
preted, state  action  includes  all  of  the  language  there, 
the  words  "by  the  state". 

THE  CHAIRMAN:   Delegate  Hostetter. 

DELEGATE  HOSTETTER:   Which  Constitution  of  the 
state  of  New  York  was  this? 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:  This  was  the  old  New  York 
Constitution  --  well,  the  present  New  York  Constitution, 
because  the  new  Constitution  failed  of  passage. 

THE  CHAIRMAN:   Delegate  Hostetter. 

DELEGATE  HOSTETTER:   And  the  date  of  that 
was  what,  if  you  know? 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   I  think  I  don't  have  it.   It 
is  1938. 
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THE  CHAIRMAN:   Delegate  Scanlan. 

DELEGATE  SCANLAN:   Delegate  Mitchell,  isn't  it 
fair  to  say  that  the  problem  of  where  state  action  ends 
and  the  private  sector  begins,  that  you  were  discussing 
with  Delegate  Hostetter,  would  remain  equally,  equally 
remain  under  your  language  as  well  as  the  equal  protection 
language? 

In  other  words,  whatever  language  is  used,  whe- 
ther the  protection  is  only  one  that  speaks  in  terms  of 
the  equal  protection  clause  or  whether  it  speaks  in 
terms  of  the  more  specific  language  that  you  recommend, 
the  courts  are  still  going  to  have  the  problem  of  marking 
out  where  state  action  ends  and  where  truly  private,  -- 
where  the  truly  private  sector  begins. 

So  in  that  sense,  your  amendment  doesn't  change 
that  problem  one  way  or  another,  does  it? 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   That  is  correct. 

TPJE  CHAIRMAN:   Any  further  questions  cf  the 
minority  spokesman? 

Delegate  Morgan. 
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DELEGATE  MORGAN:   Mr.  Chairman,  this  colloquy 
this  afternoon  prompted  me  to  ask  Delegate  Mitchell  a 
question.   Is  this  supposed  to  be  a  limitation  on  the 
General  Assembly  to  legislate  in  this  field,  or  is  it 
supposed  to  say  what  the  General  Assembly  can't  do? 

THE  CHAIRMAN:   Delegate  nitchell: 

DELEGATE  MITCHELL:   No.   I  think  this  is  in  the 
way  of  a  mandate  to  the  General  Assembly,  to  act  in  this 
area,  and  I  don't  think  this  is  any  limitation  on  what 
the  General  Assembly  can  and  should  do  in  response  to  the 
needs  of  the  state. 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   And  if  the  General  Assembly 
would  find  it  essential  at  some  time  in  the  future  to 
legislate  in  what  you  might  call  the  private  sector  of 
the  economy,  there  is  nothing  in  this  language  which 
would  prevent  them  from  doing  so? 

THE  CHAIRI4AN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   No,  I  don't  believe  so, 
because  I  believe  there  is  some  concern  about  what  the 
private  sector  really  means,  and  v;hcre  is  the  line  to  be 
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drav;n  with  respect  to  public  and  private  discrimination. 

I  believe  that  with  the  growth  of  needs  in  our 
present  economy,  the  state,  because  the  state  has  to,  it 
is  going  to  be  increasingly  touching  many  areas  of  local 
and  state  government,  and  our  local  and  state  community 
life,  but  I  think  that  wherever  the  state  support,  where- 
ever  the  state  court  action,  wherever  the  administrative 
action  of  the  state  is  used,  it  cannot  be  used  to  deny 
to  any  citizen  the  equal  protection  of  whatever  laws 
there  are  on  the  basis  of  race,  religion,  or  national 
origin. 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   For  example,  I  was  thinking 
in  the  field  of  open  housing. 

Is  this  amendment  of  yours  intended  to  limit 
the  legislature  so  it  couldn't  operate  in  that  field? 
It  seems  to  me  kind  of  in  the  private  sector. 

THE  CHAIRflAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   I  don't  think  it  limits.   I   i 
think  it  says  to  the  General  Assembly  that  the  state, 
however   the  state  is  interpreted,  in  v;hatever  year  the 
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case,  whether  it  is  next  year  or  the  year  after  or  50 
years  from  now,  wherever  there  is  state  action,  because 
I  take  it  we  will  always  have  a  popular  government,  a 
democracy  and  the  state  government  will  be  the  govern- 
ment of  the  people  set  up  to  govern  themselves,  where- 
ever  there  is  that  state  action,  it  cannot  be  unequally 
applied. 

THE  CHAIRMAN:   Delegate  Morgan. 

DELEGATE  MORGAN:   Delegate  Mitchell,  I  just 
hoped  that  you  wouldn't  rely  completely  on  state  action 
because  it  would  seem  to  me,  and  I  would  hope  it  would 
seem  to  you,  would  it  not,  in  answering  the  question,  that 
the  legislature  could  enact  whatever  laws  it  deemed 
essential  in  this  particular  field  and  whatever  time  in 
the  future  it  seemed  desirable  to  do  so? 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   I  don't  think  this  is 
limiting.   There  is  concern  that  this  state  action  concept 
per  se  does  limit  how  far  the  state  government  shall  go, 
but  under  the  interpretations  of  the  court,  and  the  way 
the  legislative  enactments  are  moving  in  other  states  of 
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1  the  nation  and  in  the  Congress  of  the  United  States,  the 

2  narrow  state  action  concept  is  being  expanded  to  meet  the 

5  needs,  so  that  I  don't  think  that  this  language  --  it  is 
4  not  our  intention  that  this  language  should  limit  the 

6  action  of  the  state,  to  correct  injustices  which  are 

6  based  on  a  denial  of  equal  treatment  under  the  laws  be- 

7  cause  of  race,  religion  or  national  origin. 

8  THE  CHAIRMAN:   Delegate  Gleason. 

9  DELEGATE  GLEASON:   Mr.  Chairman,  I  just  have  one 

10  short  question. 

11  It  has  been  gone  over  four  times, and  I  am 

12  still  a  little  bit  confused  on  Delegate  Mitchell's  answer. 

13  When  you  say  in  line  6,  "state",  you  capitalize  "State", 

14  and  realizing  in  this  Constitution  we  deal  not  only  with 

15  a  state  government  but  with  counties,  municipalities, 

15  possibly  sometime  in  the  future  regional  political  organi- 

17  zations ,  is  it  your  intention  that  the  word  "State"  in- 

IQ  eludes  all  of  the  political  subdivisions  within  the  state, 

19  i    including  counties,  municipalities,  and  so  forth? 

20  !  THE  CHAIRMAN:   Delegate  Mitchell. 

21  I  DELEGATE  MITCHELL:   Yes,  that  is  our  intention 
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THE  CHAIRMAN:   Any  further  questions? 

Delegate  Willoner. 

DELEGATE  WILLONER:   In  light  of  your  answer  to 
Mr.  Gleason's  question,  wouldn't  it  be  better  then  to 
use  the  lower  case,  "s",  for  state,  or  was  your  intent  to 
use  it? 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   No,  I  think  I  am  not  aware 
of  how  --  it  was  not  our  intention  to  capitalize  it,  or 
we  did  not   type  it  up,  but  the  word  itself  is  self- 
explanatory,  I  think,  in  itself. 

THE  CHAIRMAN:   Delegate  V7illoner,  the  Chair 
might  observe  that  if  we  follow  the  rules,  which  I  think 
are  being  followed  by  the  Committee  on  Style,  you  would  use 
lower  case  only  if  you  used  it  as  an  adjective. 

Delegate  Koger. 

(No  response . ) 

THE  CHAIRTAAN:   Delegate  Gill. 

DELEGATE  GILL:   Delegate  Mitchell,  in  view  of  the 
narrow  interpretation  that  some  people  have  intir.ated  con- 
cerning the  word  "state",  I  was  wondering  if  you  would 
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mind  inserting  after  "state",  "or  its  political  subdivi- 
sions"? 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   I  think  the  language  is 
unnecessary  because  of  the  interpretation  by  the  courts 
and  by  the  legislature  of  the  word  "state",  including 
the  state,  its  political  subdivisions,  its  agents,  ser- 
vants, employees,  and  the  like. 

THE  CHAIRMAN:   Further  questions? 

If  not,  while  delegate  Mitchell  returns  to 
her  Chair   to  begin  the  debate  the  Chair  would  like  to 
recognize  the  presence  in  the  gallery  of  the  Honorable 
W.  Hughes  Brockbank ,  Chairman  of  the  Finance  Committee  of 
the  State  Senate  of  Utah,  accompanied  by  Dr.  Carl  Snow, 
Legislative  Analyst,  of  the  Legislature  of  Utah. 

Delighted  to  have  them  here.   (Applause.) 

There  is  a  period  of  controlled  debate,  15 
minutes  controlled  by  Delegate  Mitchell,  15  by  Delegate 
Hardwicke. 

For  what  purpose   does  Delegate  Pullen  rise? 

DELEGATE  PULLEN:   Personal  Privilege,  Mr. 
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j^      Chairman, 

2  I  would  like  to  offer  a  welcome  to  my  former 

-      colleague  and  friend,  a  former  state  Superintendent  of 

^     public  instruction,  Mr.  Young. 

g  THE  CHAIRMAN:   Delighted  to  have  him.'   (Applause. 

g  THE  CHAIRMAN:   This  will  be  Amendment  3,  the 

rj  amendment  distributed  to  you  and  marked  P.   The  Clerk 

will  read  the  amendment. 
g  MR.  QUILLEN:   Amendment  Number  3  to  accompany 

j^Q     Minority  Report  R&D-1(D)  by  Delegates  Bennett,  Bothe , 
j^j^     Burgess,  Hardwicke,  Mitchell,  L.  Taylor,  Willoner. 
^2  Ori  page  2  Section  3  Right  to  Due  Process 

and  Equal  Protection  in  line  31  after  the  word  "laws"  add 
,.     the  following  words: 

"nor  be  subject  to  discrimination  by  the  State 
because  of  race,  color,  religion,  or  national  origin." 
THE  CHAIR.MAN:   The  Chair  recognizes  Delegate 
Mitchell. 

DELEGATE  MITCHELL:   I  would  like,  Mr.  President, 
to  yield  two  minutes  to  Delegate  Adkins. 
THE  CHAIRMAN:   Delegate  Adkins. 
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The  Clerk  will  ring  the  quorum  bell, please. 

Will  you  call'  on  someone  else,  Delegate  Mitchell. 

DELEGATE  MITCHELL:   I  yield  four  minutes  to 
Delegate  Wagandt. 

DELEGATE  WAGANDT:   Thank  you. 

THE  CHAIRMAN:   Delegate  Wagandt. 

DELEGATE  WAGANDT:   Mr.  Chairman,  in  R&P-l 
commentary  the  majority's  position  seems  to  suggest  that 
the  Supreme  Court's  interpretation  of  the  14th  Amendment 
can  play  the  major  roll  in  resolving  the  problems  of 
discrimination. 

True,  the  Court  has  been  expanding  the  view  of 
civil  and  political  rights,  but  I  do  raise  this  question: 
How  do  we  know  what  position  the  court  will  take  in  the 
future  decades  under  the  equal  protection  clause  of  the 
14th  Amendment? 

How   can  we  be  sure  that  the  court  will  continue 
its  local  interpretation? 

I  remind  you  that  there  was  a  14th  Amendment 
when  the  Supreme  Court  struck  down  the  Civil  Rights  Act  of 
1875.   There  was  a  14th  7\jnendment  when  the  Supreme  Court 


THE  JACK   SALOMON   REPORTING  SERVICE 

100  Equitable  Duilding  sjtjrT/:/) 

Court  Rrporlrrs  Baltimore,  Maryland  21202  53i-6760 


8865 


1  enunciated  its  separate  but  equal  doctrine,  and  there  was 

2  a  14th  Amendment  when  thousands  of  American  citizens 

3  were  sent  to  concentration  camps  in  1940 's  solely  because 

4  of  their  national  origin. 

5  Therefore,  I  suggest  that  we  cannot  and  should 
5     not  rely  solely  on  the  Supreme  Court  to  bear  the  burden 
7     of  the  questions  for  equal  justice;  nor  can  we  remain 

9     silent  in  this  Constitution,  for  as  Delegate  Kiefer  has 
9     already  stated  last  week,  we  have  a  duty  to  posterity  to 

10  provide  a  timeless  declaration  of  rights. 

11  Certainly  we  would  be  remiss  not  to  address 

12  ourselves  to  a  centuries-old  problem  that  has  caused 
]_3     Marylanders  more  anguish  than  any  other  problem  it  has 
n^     ever  confronted.  Justice  has  followed  a  very  irregular 

road  in  this  state. 

I  think  that  a  very  brief  look  at   our  history 
will  show  the  erratic  course  of  reform  that  underscores 
the  need  to  take  some  sort  of  positive  statement.   Under 
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qualifications  as  a  white  man  could  vote  and  late  in  the 
next  decade,  one  of  the  world's  first  anti-slavery 
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j^      associations  was  organized  here  in  Maryland,  but  unfor- 
2      tunately  the  trend  of  reform  soon  swung  in  the  other 
m  direction,  so  that  by  the  year  1860  there  was  serious 

4      discussion  within  this  state  on  the  process  of  expelling 

free  Negroes  and  re-enslaving  them,  and  in  1860  the 
g     General  Assembly  of  this  state  enacted  a  law  that  forbade 
n  a  slave  owner  from  freeing  a  slave,  even  if  he  so 

desired. 
g  Now,  during  the  Civil  War,  the  pendulum  swung 

■%Q  the  other  way,  so  that  through  the  Constitution  of  1864 

I 

I 

TT      the  state  of  Maryland  became  the  first  border  state  within 
ip     this  country  to  abolish  slavery  and  in  the  first  sentence 
,-     of  that  Constitution,  you  will  find  the  Constitutional 
.  .     Convention  delegates  of  that  period  stirringly  proclaiming 
a  variety  of  rights  and  freedom. 

THE  CHAIRMAN:   You  have  three-quarters  of  a 
minute. 

DELEGATE  WAGANDT :   It  looks  like  I  will  have 
to  skip  a  little. 

I  would  mention  some  of  the  problems  of  racisr^ 
in  the  early  nineteen  hundreds  when  we  tried  to 
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1  disfranchise  the  Negro  through  a  variety  of  Constitutional 

2  amendments.   Now  we  like  to  think  we  have  reached  a  more 
5     enlightened  era. 

4  Truly  great  progress  has  been  made,  but  still 

g     discrimination  exacts  its  toll,  and  we  do  not  know  what  thej 
Q  future  holds,  but  we  do  know  that  tlaryland  has  the  oppor- 

ijr     tunity  here  and  now  to  stand  forthrightly  against  dis- 
Q     crimination  and  for  equal  justice. 
9  THE  CHAIRMAN:   Your  time  has  expired. 

2^0  DELEGATE  WAGANDT .   On  behalf  of  human  dignity, 

-^2,  1  urge  your  support  of  this  amendment. 

^2  THE  CHAIRMAN:   Delegate  Hardwicke. 

,-  DELEGATE  HARDWICKE:   Mr.  Chairman,  in  speaking 

^A  for  the  Committee's  position,  I  want  to  say  that  I  pri- 

^e     vately  have  very  little  sympathy  for  the  minority  posi- 
tion and  may  very  well  vote  for  it,  but  I  think  that  I 
understand  sufficiently  well  what  the  committee  had  in  mind 
to  express  it  and  to  show  the  soundness  of  the  committee's 
position  as  well. 

This  committee  unanimously  felt,  and  believed, 
that  the  state  should  be  colorblind.   I  have  no  compunction 
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1 

to  say  that  every  member  of  this  committee  recognized  the 

2 

colorblind  principle,  fully  and  completely,  and  felt  that 

3 

if  they  could  find  language  which  would  state  adequately 

4 

and  correctly  the  principle  of  colorblindness,  in  this 

5 

Constitution,  that  they  would  do  a  great  service  to  the 

6 

state. 

7 

We  sought  in  meeting  after  meeting  to  arrive 

8 

at  adequate  language  which  would  express  the  colorblind 

9 

principle. 

10 

We  considered  the  language  of  the  draft  Consti- 

11 

tution  prepared  by  the  Commission.   That  language  was 

1 
12 

very  similar  to  that  proposed  by  the  minority  report.   It 
went  a  little  bit  further.   It  talked  about  the  state,  its 

13 

political  subdivisions,  and  then  it  talked  about  no  dis- 

» 

14 

crimination  by  governmental  action. 

15 

However,  a  majority  of  the  cdmmittee  felt  the 

16 

language,  governmental  action,  was  uncertain  and  that 

17 

it  didn't  do  anything  different  from  what  the  case  law  of  | 

18 

1 

the  14th  Amendment  did. 

19 

I  think  I  should  say  also  that  nearly  half 

20 

i 

the  committee  felt  that  the  problem  of  discrimination  was 

21 
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not  the  problem  of  the  state,  but  was  a  problem  of 
discrimination  in  public  matters,  public  areas,  and  that 
what  ought  to  be  banned  was  public  discrimination  as 
opposed  to  private  discrimination. 

However,  a  majority  of  the  committee  did  not 
feel  also  that  that  was  a  meaningful  concept,  and  decided, 
and  this  is  the  majority  of  the  committee,  decided  that 
the  most  meaningful,  precise  and  correct  statement  of  dis- 
crimination could  be  made  by  the  simple  adoption  of  due 
process  and  equal  protection  from  the  Federal  14th  Amend- 
ment, and  that  is  what  you  have  before  you. 

That  is  the  committee  majority  report. 

The  IE  is  a  great  deal  of  merit  in  that.   Due 
process  and  equal  protection  have  provided  the  greatest 
area  of  growth  and  the  destruction  of  discrimination  in 
this  country  that  any  language  or  any  concept  has  ever 
permitted. 

The  concept  of  due  process  and  the  concept  of 
equal  protection  under  the  laws  is  deeply  rooted  in  the 
English  system.   The  majority  of  the  committee  felt  that 
you  could  not  do  any  better. 
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Now,  let  me  say  this.   How  much  more  explicit  car 
we  get  when  we  say  "no  person  shall  be  denied, "no  person. 
That  means  no  person.   You  don't  get  into  the  problems 
of,  do  you  include  sex,  do  you  include  religion,  or  who 
is  to  be  included. 

The  committee  majority  report  says  no  person 
shall  be  denied  the  equal  protection  of  the  laws,  no  per- 
son shall  be  denied  due  process. 

That  answers  every  single  possible  problem.   We 
were  aware  of  all  of  tie  points  that  were  brought  out  by 
Delegate  Mitchell  and  we  felt  that  those  problems  were 
answered  by  the  majority  report,  by  the  language  "no 
person" , 

Let  me  say  this  to  you:  Maryland  ought  to  be  in 
the  mainstream  of  American  life,  American  development. 
The  shoals  on  either  side  of  the  river,  the  shallow  water 
on  either  edge,  ought  to  be  avoided.   By  using  the  language 

of  the  14th  Amendment  we  feel  that  we  keep  our  state  in  thd 

I 
main  stream  of  development.   We  feel  that  we  avoid  the 

risk,  the  dangers  of  going  out  into  new  and  untried 

language . 
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Now,  my  final  point  is  this:  the  states  and  the 
Supreme  Court  under  the  14th  Amendment  language  have 
uniformly  and  unanimously  held  that  the  language  of  the 
Committee  Report  embraces  state  action. 

Since  the  Civil  Rights  cases  in  1883,  the  languac 
of  the  14th  Amendment  has  held  to  talk  to  state  action. 
Delegate  Mitchell  herself  concedes  that,  and  since  the 
concept  of  state  action  is  embodied  in  the  14th  Amendment 
language,  the  addition  of  the  amendment  I  submit,  does 
absolutely  nothing. 

It  doesn't  go  any  further,  it  doesn't  do  any- 
thing different  from  the  14th  T^endment  language.   So 
consequently  in  conclusion,  let  me  say  we  are  talking 
about  state  action,  but  we  are  talking  about  the  overall, 
the  bigger,  broader  principle  of  colorblindness. 

V7e  believe  that  the  14th  Amendment  does  that. 
We  think  that  is  what  we  want  and  that  is  why  we  desire  it. 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   Delegate  Gallagher. 

THE  CHAIRMAN:   Delegate  Gallagher. 

How  much  time  do  you  allot  to  Delegate  Gallagher? 
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DELEGATE  MITCHELL:   Two  minutes. 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   Mr.  Chairman,  ladies  and 
gentlemen  of  the  committee,  I  rise  briefly  to  support 
this  amendment,  because  I  remember  this  General  Assembly 
when  abortive  attempts  were  made  to  adopt  the  language 
of  the  14th  Amendment  to  the  Constitution  of  the  United 
States,  and  I  think  it  would  be  a  significant  thing 
to  put  the  power  and  the  majesty  of  the  law  behind  the 
rights  which  we  beHeve  ought  to  be  accorded  to  every 
citizen. 

In  spite  of  what  might  have  been  said  about 
a  redundancy  in  language,  it  would  seem  to  me  that  the 
protracted  manner  in  which  many  of  the  rights  which 
belong  to  all  our  citizens  have  been  accorded,  that  it  wouljd 
serve  Maryland  well  and  bring  to  this  Convention  a  measure 
of  appreciation  by  all  of  those  who  have  suffered  so  long 
as  a  result  of  unequal  application  of  the  laws. 

As  has  been  said  so  often,  all  men  were  born 
equal,  but  it  is  proved  unfortunately  that  some  were  born 
more  equal  than  others  and  I  suggest  to  you  and  respectf ullJy 
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submit  that  to  adopt  this  language  would  provide  Maryland 
citizens  with  the  kind  of  spirit  in  which  to  interpret 
the  laws  with  respect  to  equal  protection  and  lack  of 
discrimination. 

THE  CHAIRMAN:   Delegate  Hardwicke. 

DELEGATE  HARDWICKE:   Yes,  sir. 

THE  CHAIRMAN:   You  have  ten  minutes  you  may 
allot. 

DELEGATE  HARDWICKE:   I  yield  three  minutes 
to  Delegate  Dabrowski. 

THE  CHAIRMAN:   Delegate  Dabrowski. 

DELEGATE  DABROWSKI.   Mr.  Chairman,  ladies  and 
gentlemen  of  the  committee,  I  rise  not  so  much  as  an 
individual  voice,  but  rather  as  a  representative  voice  of 
the  people  who  sent  me  here. 

I  would  not  attempt  to  enumerate  the  merits 
of  the  segregation,  but  instead  I  trust  your  decision  to 
vote  against  the  minority  will  be  based  on  a  very  essen-   ' 
tial  fact. 

That  fact  is  that  you  and  I  are  being  asked  to 
insert  several  words  into  our  Constitution , "nor  be  subject 
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to  discrimination  by  the  state  because  of  race,  color, 
religion,  or  national  origin." 

I  submit  not  even  the  proponents  know  the 
meaning  of  these  words ,  and  yet  you  and  I  are  asked  to 
submit  them  into  our  Constitution. 

In  fact,  what  does  due  process  mean?   The 
Courts  for  years  have  been  trying  to  determine  this.   In 
Baltimore  City  we  had  a  ruling  by  the  Liquor  Board,  not 
even  a  judge,  that  would  allow  Negroes  to  enter  taverns. 

This  is  not  even  a  judge,  and  yet  this  was  his 
interpretation.   The  minority  suggests  that  this  is  a 
mandate  to  the  courts.   We  had  a  court  decision  today  by 
the  Supreme  Court  that  said.  Communists  could  now  work  in 
defense  industry,  which  just  proves  that  nine  old  men 
are  still  running  our  country. 

If  we  adopted  the  minority's  wording  we  could 
get  a  very  narrow  determination  by  a  conservative 
judge,  and  a  more  liberal  understanding  from  a  liberal 
judge . 

May  I  caution  you  by  saying  that  no  positive 
determination  on  our  part  will  have  a  more  wider 
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repercussion  than  the  vote  on  this  amendment. 
i  I   urge  you  to  defeat  the  amendment. 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   Delegate  Burgess,  two 
minutes. 

THE  CHAIRMAN:   Delegate  Burgess. 

DELEGATE  BURGESS:   Ladies  and  gentlemen,  if  I 
have  to  classify  myself  in  an  area  of  thinking,  I  guess  I 
will  classify  myself  as  a  conservative.   Let  me  read  to 
you  from  a  document,  which  speaks  as  follov/s: 

"No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States  nor  shall  any  state  deprive  any  person 
of  life  or  real  property  without  due  process  of  law,  nor 
deny  any  person  within  its  jurisdiction  equal  protection 
of  the  laws . " 

I  ask  you,  ladies  and  gentlemen,  if  this  is  not 
in  substance  what  is  being  said  in  the  amendm.ent  as 
suggested  by_  the  minority?   It  is  simply  this:  Fair  is 
fair.   Let's  call  it  as  we  see  it. 

The  law  is  there  and  anybody  who  thinks  that 
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we  are  going  to  get  around  the  law,  or  they  are  going 
to  get  around  the  law  by  inserting  or  taking  out  a  word 
or  two,  I  am  afraid  they  are  sadly  mistaken. 

The  law  is  there.   It  is  not  going  to  change. 
If  a  court  wants  to  make  a  determination,  there  is  plenty 
of  language  available  to  it  but  what  I  read  to  you  there 
was  the  14th  Amendment,  Section  1,  United  States  Consti- 
tution. 

Now,  this  is  the  law  of  the  land.   I  suggest 
to  you  that  the  minority  amendment  does  not  appreciably 
broaden  what  I  have  just  read  to  you,  but  merely  spells 
it  out  for  we  in  the  State  of  Maryland. 

THE  CHAIRMAN:   Delegate  Hardwicke. 

DELEGATE  HARDWICKE:   Mr.  Chairman,  I  yield 
three  minutes  to  Delegate  Child. 

THE  CHAIRMAN:   Delegate  Child. 

DELEGATE  CHILD:   Mr.  Chairman,  distinguished 
delegates  of  the  committee,  the  Committee  on  Personal 
Rights  is  bound  by  a  set  of  rules  which  hardly  applies  to 
any  other  committee. 

We  are  supposed  to  put  in  the  Dill  of  Rights 
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personal  rights  which  the  individual  holds  free  from 
governmental  action,  not  class  rights,  but  personal 
rights.   Not  personal  rights  as  against  another  person,  but 
personal  rights  as  against  the  government. 

Secondly,  our  rule  is  this:  that  those  rights 
should  be  enforceable  rights  and  not  merely  statements  of 
abstract  principles,  or  exhortatory  statements,  and 
third,  and  this  is  what  I  am  getting  to  here,  they 
should  be  plainly  and  briefly  written. 

Now,  our  committee  spent  more  time  on  this 
due  process  clause  than  anything  we  had  before  the 
committee.   We  tried  to  adopt,  or  tried  to  find  out  what 
the  draft  article  meant  when  it  said,  "discriminated  by 
law  or  other  governmental  action." 

No  one  could  tell  us  how  it  got  in  there,  no 
one  could  tell  us  --  we  had  Constitution  lawyers  --  no 
one  could  tell  us  what  governmental  action  meant,  and  the 
same  thing  applies  here,  when  they  say  "discrimination 
by  the  statp". 

I  don't  want  to  prolong  the  argument  here.   V7e 
have  said  in  concise  language  here  everything  that  the 
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amendment  says,  when  we  say  "no  person  shall  be  discrimi- 
nated against  by  law",  we  have  said  it  all.   And  the 
amendment  is  simply  superfluous.   It  is  repetitious  and 
should  be  defeated. 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   Delegate  Scanlan,  two 
minutes . 

THE  CHAIRMAN:   Delegate  Scanlan. 

DELEGATE  SCANLAN:   Mr.  Chairman,  fellow 
delegates,  in  arising  to  support  this  amendment  I  suppose 
some  would  say  that  I  am  being  inconsistent. 

Certainly  it  can  be  argued  that  the  language, 
the  equal  protection  clause,  furnishes  all  the  protection 
that  the  language  proposed  by  the  minority  suggests.   I 
think  there  are  two  answers  to  that. 

I  think  we  should  write  a  Constitution  for  the 
ages  and  for  the  decades  to  come.   There  are  moments  when  j 

t 

we  should  take  into  account  the  facts  of  history.         I 
The  equal  protection  clause  has  been  interpreted 
by  the  Supreme  Court  to  prohibit  the  type  of  discrimination 
that  the  minority  would  specifically  prohibit.   Those  arc 
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1  great  moments  in  the  history  of  the  Supreme  Court. 

2  Unfortunately,  the  state  courts  have  not  always 
5      been  quick  to  follow  the  Supreme  Court  in  applying  equal 

4  protection  clause  in  this  manner.   They  have  abided  by 

5  the  old  doctrine  that  there  is  a  legislative  presumption 
5     of  validity  when  an  act  of  the  legislature  is  passed, 

rj  thus  making  this  difficult  to  strike  down  legislation 

3  under  the  equal  protection  of  the  laws  clause. 

9  Fortunately,  the  Federal  courts  lead  by  the 

3^0     Supreme  Court  have  repudiated  that  presumption  of  validity 
W  when  classification  entered  into  the  field  of  race, 

12     religion,  or  national  origin. 

-ym  The  state  courts,  on  the  other  hand,  have 

14     lagged  behind  in  this  area.   I  suggest  that  the  inclusion 
,g     of  the  specific  language  would  make  it  perfectly  clear 

to  the  courts  of  this  state, the  presumption  of  the  legis- 
lative validity  in  this  field  does  not  apply  with  the 
same  force  that  it  applies  in  the  economic  area. 

THE  CHAIRI'IA.N:   You  have  one-half  minute. 
Delegate  Scanlan. 

DELEGATE  SCANLAN:   One  of  the  great  objectives 
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1  of  this  Convention  is  to  erect  a  charter  of  state  govern- 

2  ment  that  would  take  the  lead  and  allow  us  to  take  the 

3  lead  in  certain  areas,  rather  than  always  being 

4  required  to  fall  back  upon  the  Federal  Government  to 

5  vindicate  liberties  and  achieve  progress. 
g  I  suggest  the  amendment  sponsored  by  the  minority 
17     is  an  instance  of  where  this  state  could  set  an  example 
3     to  the  other  states  and  to  the  Federal  Government,  and 
9     for  once  furnish  an  example  of  the  state  taking  the  lead 

10  in  an  area  of  human  liberties,  rather  than  always 

11  following. 

12  THE  CHAIRMAN:   Delegate  Hardwicke. 

DELEGATE  HARDWICKE:   Mr.  Chairman,  I  yield  the 

^A  balance  of  the  majority's  time  to  Delegate  Hostetter. 

,e  THE  CHAIRMAN:   Delegate  Hostetter,  you  have 

five  minutes. 

DELEGATE  HOSTETTER:   Mr.  Chairman,  ladies  and 


16 

17 

,Q  gentlemen  of  the  Committee  of  the  Whole,  I  think  we  have 

,g  '  heard  enough  about  state  action  and  I  certainly  agree 

gQ  .  with  Delegate  Hardwicke  when  he  says  that  we  did  labor 

g,  long  and  hard  to  try  to  make  this  a  colorblind  Constitution 
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1  and  I  think  that  probably  Delegate  Hardwicke  and  myself 

2  and  Delegate  Mitchell  also  probably  worked  the  hardest 

3  on  this. 

4  Delegate  Scanlan  has  indicated  that  the  addition- 

5  al  wording  will  add  a  great  deal,  but  it  has  been  my 

5  understanding  since  we  have  adopted  the  identical  language 

7  of  the  Federal  Constitution,  Amendment  14,  that  this 

9  also  entitles  us  to  the  body  of  case  law  which  comes  with 

9  that,  so  that  we  would  be  right  in  line  with  the  Supreme 

10  Court. 

11  Now,  as  I  say,  enough  has  been  said  about  state 

12  action.   However, it  is  almost  an  indefinable  term.   On 

13  one  occasion,  the  Supreme  Court  will  rule,  as  it  did  in 

14  Shelley  v.  Kraemer,  and  go  into  the  private  sector,  will 
give  a  ruling  in  that  area,  simply  because  state  judi- 
cation was  sought  to  uphold  the  covenants  of  an  agree- 


15 
16 


n«     ment,  a  realty  agreement. 


18 


20 
21 


On  the  other  hand,  in  two  other  cases,  Drews  v. 


,g     State  of  Maryland  and  Watkins  v.  Oakland  Jockey  Club,  an 


action  on  the  part  of  the  state  was  involved,  the  Supreme 
Court  went  in  the  opposite  direction  and  said  that  the 
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1  action  of  the  state  in  these  cases  had  not  endorsed 

2  discrimination. 

3  I  would  like  to  quote  at  this  point  from  an 

4  article  in  the  Cornell  Law  Quarterly  with  respect  to 

5  these  two  last  cases  that  I  have  been  talking  about. 
5  "Drews  and  Watkins  emphasize  private  property 
rjr  interests  and  the  right  to  enforce  these  interests." 
3  "Cases  such  as  Drews  and  Watkins  are  reasonable 
9  decisions  and  in  the  sphere  of  judicial  enforcement,  private 

20  property  rights  and  private  decisions  will  be  meaningless 

11  unless  they  are  enforceable." 

12  Unless  we  have  access  to  the  courts  and  to 
n«  the  executive,  and  to  the  police  authority,  our  private 
14  property  rights  in  some  areas  may  be  meaningless  to 

us. 

At  this  pdnt,  I  would  like  to  quote  briefly 

,„  from  the  Sixth  Committee  Report  of  the  Constitutional 

,Q  Convention  Commission.   It  states  here  "The  committee 

,Q  I    seriously  considered  expanding  the  equal  protection 

clause  to  include  a  statement  such  as  that  found  in 


Section  20  of  the  new  Connecticut  Constitution  of  1965.    i 
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(This  section  is  quoted  in  the  minority  report.)" 

"The  Committee's  principal  reason  for  opposing 
such  a  provision  is  that  it  would  introduce  into  the 
declaration  of  rights  terms  which  are  indefinite  in 
meaning  and  indeterminate  in  scope  from  a  legal  standpoint, 

"The  committee  respectfully  suggests  that  the 
quoted  provision  amounts  to  a  comprehensive  mandate  direc- 
ted to  private  actions  and  relationships  as  well  as  to 
acts  of  the  government  vis-a-vis  individual  citizens. 
As  such,  the  committee  believes  it  sweeps  far  beyond 
the  principle  of  equal  protection  in  the  14th  Amendment, 
has  no  identifiable  limits,  and  carries  a  potential  impact 
which  is  impossible  for  any  member  of  the  Commission  or 
Convention  to  foresee  or  evaluate." 

Now  advancing  to  the  point  of  our  committee 
meeting  of  Personal  Rights  and  the  Preamble  --  one  of  our 
witnesses  was  Joseph  Rauh.   In  answer  to  a  question  by  me 
asking  for  an  interpretation  of  State  Action,  he  said: 
"I  think  today's  Draft  would,  by  the  present  Supreme 
Court,  be  interpreted  to  include  licensees  to  give  an 
example.   Whether  it  would  go  so  far  as  including  the 
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1  permission  of  private  discrimination,  I  don't  know." 

2  I  asked,  for  example,  suppose  people  wanted  to 
5  get  together  and  form  a  private  Hunting  Lodge  out  on 

4  an  island  in  the  Chesapeake  Bay  and  they  wished  to  incor- 
g  porate.   This  would  require  State  action. 

5  Now,  after  they  have  incorporated,  and  someone 
rf  then  came  along  and  decided  he  wanted  to  join  that  Club, 
3  they  could  not  deny  him  the  right  to  join  that  Club.  Is 
9  that  correct?   Would  a  Corporate  Charter  constitute 

\Q  state  action?  Mr.  Rauh  said,  "That  would  be  correct,  in 

11  '^y  judgment.   I  think  if  the  State  is  going  to  give  a 

12  corporate  franchise  with  the  protections,  that  is  the 
ym  reason  you  get  the  corporate  franchise  because  it  has 
•tA  certain  benefits  from  the  State,  and,  if  they  are  going 
15  to  give  those  benefits,  I  do  not  believe  they  can  then 
,-  permit  the  discrimination." 

,„  In  answer  to  a  question  of  Delegate  Murray,  "Is 

,Q  it  not  a  fact  that  this  proposal  goes  way,  way,  way  beyond 

,Q  the  question  of  licensee?   Is  this  not  true?"  Mr.  Rauh 

gQ  replied  "It  goes  beyond  it.   I  would  assume  that  the 

g«  licensee  is  still  the  most  important  part  of  it,  but  I  did 
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add  the  others;  yes,  it  does  go  beyond  it." 

Delegate  Child  asked:"  Now,  Mr.  Rauh,  we're 
only  talking  here  as  delegates  to  a  State  Constitution. 
And  when  we  speak  of  governmental  action,  we  speak  of 
state  governmental  action.   Now,  with  that  explanation, 
do  you  agree  or  not,  that  we  should  follow  this  recommen- 
dation?" 

He  answered : "Well ,  I  guess  I'd  have  to  say  I 
don't  because  I  think,  if  you  were  just  to  take  Section 
1.04  in  its  present  language,  it  will  take  the  Supreme 
Court  of  Maryland,"  he  means  the  Court  of  Appeals,  "a 
dozen  decisions  and,  if  my  life  depended   on  it,  I  don't 
know  whether  they  would  say  a  licensee  could  discriminate 
or  couldn't  under  section  1.04  as  it  is  at  the  present 
time.   I  simply  don't  know  how  those  words  v/ould  be  inter- 
preted." 

In  conclusion,  I  would  like  to  quote  from  the 
Cornell  Law  Quarterly,  in  a  decision  on  State  v.  Brown, 
and  it  said:  "All  stale  legislative  and  judicial  action 
granting  or  sanctioning  private  rights  as  against  the 
14th  Amendment  guarantees  must  not  be  made  the  springboard 
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for  a  sort  of  "bootstrap"  doctrine  whereby  the  victims 
of  private  discrimination  convert  judicially  unrecognizable 
claims  into  constitutional  rights.   Otherwise,  the  rights 
of  a  private  owner  would  be  at  the  mercy  of  the  first 
victim  of  discrimination  with  enough  initiative  to  begin 
judicial  proceedings." 

"Thus  an  important  social  and  psychological  safetjy 
valve  may  be  improvidently  sealed  if  legislative  and 
judicial  recognition  of  the  right  of  self-help  is  held  to 
constitute  a  sufficient  state  connection  under  the  14th 
Amendment. " 

THE  CHAIRTlAr::   Your  time  has  expired. 

Delegate  Mitchell. 

DELEGATE  MITCHELL:   How  much  time  do  I  have 
left,  Mr.  President? 

THE  CHAIRJ^IAN:   Five  and  a  half  minutes. 

DELEGATE  MITCHELL:   Delegate  Clark,  one  minute. 

THE  CHAIRMAN:   Delegate  James  Clark. 

DELEGATE  J.  CLARK:  Mr.  Chairman,  ladies  and 
gentlemen  of  the  Committee,  I  rise  to  support  the  Com- 
mittee Report  and  the  amendment  which  they  have  offered. 
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I  think  that  the  Committee  did  an  excellent 
job  but  I  believe  that  the  amendment  is  a  better  job.   This 
is  an  area  which  is  extremely  important  to  many,  many 
people  in  this  state,  and  I  believe  that  the  amendment 
emphasizes  and  underscores  what  I  hope  to  be  the  intent 
of  this  Convention. 


adopted. 


I  certainly  hope  that  the  amendment  v;ill  be 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   Delegate  Hargrove. 

DELEGATE  HARGROVE:   Thank  you,  sir. 

DELEGATE  MITCHELL:   One  minute. 

THE  CHAIRI-IAN:   One  minute.  Delegate  Hargrove. 

DELEGATE  HARGROVE:   Mr.  Chairman,  fellow  dele- 
gates, I  think  one  of  the  first  things  vie    learned  in 
this  Convention  is  that  we  are  writing  a  Constitution  for 
the  people  to  see. 

As  a  lawyer  who  has  dealt  with  these  clauses, 
due  process  .and  equal  protection  of  the  law,  it  is  always 
necessary  to  go  into  the  law  books  to  get  a  definition, 
because  the  courts  have  decided  that  these  things  apply 
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in  many  ways  and  in  many  fashions. 

I  would  suggest  to  you  that  the  basic  rights 
for  the  declaration  of  rights  in  the  Federal  and  state 
Constitution  are  perhaps  the  most  widely  read  provisions 
of  the  Constitution  by  the  people,  not  only  of  this  state, 
but  of  the  United  States. 

THE  CHAIRMAN:   You  have  one-quarter  minute. 

DELEGATE  HARGROVE:   I  think  they  are  entitled 
to  be  able  to  read  exactly  what  the  provision  means,  that 
is,  that  there  shall  be  no  discrimination  by  the  state 
because  of  race,  color,  religion  or  national  origin, 
and  they  do  not  have  to  look  in  a  law  book  to  find  a 
definitive  or  a  definition  of  the  word  due  process  and 
equal  protection  of  the  law. 

I  therefore  support  the  majority  amendment. 

THE  CHAIRMAN:  Delegate  Mitchell. 

DELEGATE  MITCHELL:   Delegate  Koss. 

THE  CHAIRMAN:   Delegate  Koss,  how  much  time? 

DELEGATE  MITCHELL:   One  minute. 

THE  CHAIRMAN:   Delegate  Koss,  one  minute. 

DELEGATE  KOSS:   Mr.  Chairman,  fellow  delegates. 
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a  great  deal  of  what  I  want  to  say  has  already  been  said 
here. 

I  would  just  like  to  emphasize  the  fact  that 
while  due  process  and  equal  protection  clauses  might 
be  very  explicit  and  their  meaning  clear  to  the  legal 
profession,  they  are  neither  explicit  nor  understood  by 
the  vast  majority  of  the  people  whose  rights  we  are  con- 
sidering here. 

It  is  absolutely  inconceivable  to  me  that  we 
should  write  a  Constitution  in  1967  and  not  give  ex- 
plicit recognition  to  one  of  the  major  problems  facing 
Maryland  today. 

I  certainly  was  one  that  found  that  the  language 
of  the  1867  Constitution  was  archaic,  but  it  becomes  clear 
that  that  document  did  reflect  the  major  problems  of  the 
day  and  spoke  to  them;  that  we  do  less  than  that  here  today 
would  be  dishonest  and  completely  unresponsive  to  the 
people  of  this  state. 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   Delegate  Bard,  one  minute. 

THE  CHAIRMAN:   Delegate  Bard. 
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DELEGATE  BARD:   Mr.  Chairman,  ladies  and 
gentlemen,  I  would  like  to  speak  to  the  matter  of  being 
colorblind,  and  second,  the  key  words  "subject  to  dis- 
crimination by  the  state". 

I  hope  the  day  comes  when  we  can  really  be  color- 
blind.  Let  us  be  realistic.   We  know  that  this  is  not  so 
and  will  not  be  so  for  many  years.    As  an  educator,  I  wouljd 
like  to  say  that  as  far  as  young  people  are  concerned, 
they  suffer  from  the  fact  that  we  are  not  colorblind. 

The  state  for  a  long  period  of  time,  this  very 
state,  Maryland,  underscored  and  subscribed  to  the  concept 
of  segregated  schools.   This  certainly  was  not  a  con- 
cept of  being  colorblind.   Furthermore,  I  would  like  to 
say  this:  each  new  learning  is  assimilated  to  some  previous 
ly  learned  concept.   The  nev;  is  conditioned  by  the  old. 

It  is  necessary  for  us  to  set  forth  in  all 
aspects  of  life  the  fact  that  the  state  is  making  it 
crystal  clear  that  it  will  be  no  part  to  discrimination, 
and  this  will  make  it  so. 

THE  CHAIRMAN:   Delegate  Mitchell,  you  have 
slightly  more  than  one  minute  left. 
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DELEGATE  MITCHELL:   I  am  going  to  ask  the  others 
who  have  agreed  to  speak  if  they  will  speak  in  the  un- 
controlled tine. 

I  would  like  to  call  on  Delegate   Sickles  for 
the  last  minute. 

THE  CHAIRMAN:   Delegate  Sickles. 

DELEGATE  SICKLES:   Mr.  Chairman,  I  rise  in 
support  of  the  amendment  and  it  seems  to  me  that  there  are 
essentially  two  purposes  for  the  amendment.   I  think  it 
offers  hope  in  an  area  where  hope  is  needed,  and  I  think 
it  offers  clarity  in  an  area  where  clarity  is  needed. 

If  one  were  to  go  into  the  community  where  this 
cimendmenf  would  have  the  most  impact,  and  read  to  him 
the  expression,  equal  protection  of  the  laws,  or  the 
expression  due  process,  I  am  not  sure  if  it  would  be 
clearly  understood. 

But  if  one  v/ould  say,  in  the  Constitution  v/e 
have  banned  discrimination  because  of  race,  color,  reli- 
gion or  national  origin,  then  I  believe  that  it  wo^ld 
be  understood. 

At  a  time  in  history  when  hope  is  needed,  let  us 
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give  hope,  and  at  a  tine  in  an  area  where  clarity  is 
needed,  let  us  also  give  clarity. 

THE  CIIAIRM?\.N:   Delegate  Boileau,  do  you  desire 
to  offer  your  amendment  Y? 

DELEGATE  BOILEAU:   Yes,  I  do,  Mr.  Chairman. 

THE  CHAIPvMAN:   The  pages  will  distribute 
AiTiendment  Y.   This  will  be  Amendment  3A  to  Tvnendnent 
3.   The  Clerk  will  read  the  amendment. 

MR.  QUILLEN:   Amendment  Number  3A  to  Amendment 
Number  3,  by  Delegates  Boileau,  Borom. 

On  page  1  of  the  amendment  in  line  6  strike 
out  the  word  "religion"  and  insert  in  lieu  thereof  the 
word  "creed". 

THE  CHAIRMAN:   The  amendment  having  been 
submitted  by  Delegate  Boileau  and  seconded  by  Delegate 
Borom,  the  Chair  recognizes  Delegate  Boileau  to  speak 
to  the  amendment. 

DELEGATE  BOILEAU:   Mr.  Chairman,  fellow  dele- 
gates, we  are  concerned  here  primarily  with  one  word, 
obviously,  the  word  "religion". 

In  Webster's  dictionary,  religion,  each  and 
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1  every  one  of  the  definitions  concerns  itself  with  one  or 

2  two  things.   These  are  either  emphasis  on  ritual,  or  an 
•  emphasis  on  the  belief  in  God. 

4  There  are  large  numbers  of  people  in  ovjr  society 

e  who  neither  believe  in  God  nor  belong  to  a  ritualistic 

^  church.   In  using  the  word  "creed"  we  are  also  able  to 

Tf  extend  protections  under  this  area  to  those  persons  who 

g  have  a  general  set  of  principles  or  beliefs.   The  princi- 

g  pie  or  belief  is  not  tied  directly  to  belief  in  God  or 

j^Q  following  the  specific  tenets  of  a  ritualistic  church. 

Yl^  V7ith  that,  I  will  offer  the  amendment. 

2^2  THE  CHAIRMAN:   Delegate  Kiefer. 

! 
^-  DELEGATE  KIEFER:   Mr.  Chairman,  this  is  the 

14  ii    beginning  of  letting  in  all  of  the  various  odds  and  ends, 
and  this  is  the  opening  of  Pandora's  box.   I  had  not  ex- 
pected to  speak  very  strongly  against  the  amendment 
offered  by  Delegate  Mitchell,  because  I  think  we  all 
agree   as  to  what  her  purpose  is. 

She  spoke  eloquently  and  I  thought  very  effect- 
ively in  favor  of  equality  of  races  and  lack  of  discrinina- 
tion.   I  don't  think  anyone  has  any  question  as  to  her 
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sincerity  or  her  purpose  nor  do  I  believe  any  of  us  want 
to  do  other  than  what  she  thinks  and  says  in  this  regard. 

However,  now  we  come  to  religion,  and  then  I 
expect  old  age,  then  I  expect  sex,  then  I  expect  economic 
status  and  social  status  and  on  we  go. 

Now,  I  believe  we  have  covered  fully  and  effect- 
ively and  completely  the  question  of  religion  and  creed 
in  the  section  2.   I  would  therefore  strongly  urge  not 
only  that  you  eliminate  the  word  "creed"  but  I  would  make 
the  amendment  that  we  elimimate  the  word  "religion"  from 
this . 

Let's  keep  this  on  the  question  of  color  and 
racial  discrimination.   I  have  no  objection,  no  real  ob- 
jection if  it  will  psychologically  help  the  people  of  that 
minority  race  in  their  feelings  to  have  in  here  this  lack 
of  discrimination  clause  of  race,  color  or  national 
origin. 

I  do  object  strenuously  to  adding  anything 
else.   I  therefore  hope  this  amendment  will  be  defeated, 
the  amendment  to  the  amendment. 

THF  CKAIR^IAN:   Any  other  delegate  desire  to  speak 
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to  /Amendment  3A?   Or  in  favor  of  TVmendment  3A? 


2  Delegate  Mitchell,  do  you  desire  to  speak? 


DELEGATE  MITCHELL:   Mr.  Chairman,  I  think  I 


A  have  spoken   already  to  it  in  my  opening  address. 


THE  CHAIRMAN:   Are  you  ready  for  the  question? 

Ring  the  quorum  bell,  please. 
_  The  question  arises  on  the  adoption  of  Amendment 

Q     Number  3A  to  Amendment  3.   A  vote  Aye  is  a  vote  for 
g     the  amendment  3A,  a  vote  No  is  a  vote  against  7\mendment 

10    ^^- 

--  This  does  not  affect  the  question  of  /Amendment 

3  itself,  just  the  adoption  of  the  Amendment  3A.   A  vote 
Aye  is  a  vote  in  favor;  a  vote  No,  a  vote  against. 

Cast  your  vote. 

Has  every  delegate  voted?   Does  any  delegate 
desire  to  change  his  vote? 

The  Clerk  v;ill  record  the  vote. 

There  being  31  votes  in  the  affirmative,  94 
in  the  negative,  the  motion  is  lost.   The  amendment  to 
the  amendment  is  rejected. 

Delegate  Storm,  do  you  desire  to  offer  your 


THE  JACK   SALOMON   RKPORTINC  SIRVICE 

100  Equit.ble  Dullding  KiaciM 

Courl  ftrporler,  Ballimorr.  MaryluDd  2I20J  0J5-O/0W 


8896 


2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
IS 
14 
15 
16 
17 
18 
19 
20 
21 


amendment   to  Amendment  3? 

DELEGATE  STORM:  Mr.  Chairman,  if  it  is  in 
order,  I  would  like  to  wait  until  a  vote  is  taken  on 
Amendment  3.  I  don't  v;ant  to  lose  them  any  votes  by 
putting  any  amendment  in. 

THE  CHAIR^LAN:   I  think  it  would  be  too  late. 
We  are  ready  to  vote  on  Amendment  3.   You  would  have  to 
submit  your  amendment  at  this  point. 

DELEGATE  STORTl :   I  will  submit  it,  then. 

THE  CHAIRTIAM:   V7ill  the  pages  please  distribute 
Amendment  ZE. 

Delegate  Storm,  I  think  the  Chair  is  perhaps 
hyper-technical  in  that  ruling.   I  made  it  because  the 
way  in  which  you  asked  your  amendment,  it  would  substi- 
tute some  language  in  the  amendment,  but  your  wording 
would  add  the  word  "sex"  to  the  amendment,  I  take  it,  and 
giving  regard  to  substance  rather  than  to  form,  the 
Chair  would  advise  you  that  if  you  desire,  this  v/ould  be 
submitted  after  Amendment  3,  if  Amendment  3  is  adopted. 

If  Amendment  3  is  not  adopted,  I  assume  you 
v.'ould  not  offer  your  amendment. 
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DELEGATE  STORM:   No,  sir. 

THE  CHAIRMAN:   Very  well.   Hold  Amendment  ZE  in 
abeyance  for  the  time  being.   The  question  arises  on 
the  adoption  of  Amendment  3.   Is  there  further  discussion? 

Delegate  Kiefer. 

DELEGATE  KIEFER:   Mr.  Chairman,  I  desire  to  make 
my  position  known  with  respect  to  Amendment  3 .  I  am 
opposed  to  it  because  I  do  not  think  it  does  anything  for 
this  Constitution. 

The  only  advantage  that  it  possibly  does  is 
to  give  some  psychological  satisfaction  to  a  group  of 
people.   I  submit  to  you  ladies  and  gentlemen  that  it  does 
not  increase  their  rights  or  anybody  else's  rights;  that 
the  word  "persons"  means  black,  white,  red,  green, 
checkered,  or  anything  else,  that  it  means  male  or  female. 

I  therefore  say  that  what  we  have  said  in  this 
language  clearly  and  explicitly  sets  forth  exactly  what  we 
mean,  and  for  this  reason,  and  not  because  I  am  opposed  to 
the  position  of  Mrs.  Mitchell,  I  am  opposed  to  this  amend- 


ment. 


I  want  it  clearly  understood  I  shall  vote  against 
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it,  not  because  I  am  against  any  particular  group  of 
people,  but  because  I  am  in  favor  of  keeping  this  Consti- 
tution simple. 

VJe  do  not  propose  in  this  Constitution  a  pro- 
vision presently  in  it,  namely  re-establishments  or  pro- 
hibition against  re-establishment  of  slavery.   It  is 
silly,  I  say  to  you  in  a  few  years,  remarks  about  dis- 
crimination or  slavery  will  be  silly. 

We  have  laid  it  out  in  our  recommendation.   I 
hope  you  will  vote  against  Amendment  3. 

THE  CHAIRMAN:   Any  other  delegate  desire  to 
speak  in  favor  of  the  Amendment? 

Delegate  Koger? 

DELEGATE  KOGER:   Mr.  Chairman,  I  would  like  to 
speak  in  support  of  the  majority  report. 

THE  CHAIRMAN:   That  is  the  Amendment  3.   You 
may  proceed . 

DELEGATE  KOGER:   I  would  like  to  say  that  we 
hear  much  about  the  moral  decay,  engulfing  our  nation. 
Are  we  placing  the  wrong  emphasis  on  values?   Is  skin 
pigmentation  superior  to  achievement,  valor,  morality? 
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1  How  can  we  justify  our  preachments  of  democracy  and  jus- 

2  !    tice  and  freedom  to  all  when  a  man  who  is  courteous  and 

3  clean,  and  who  is  denied  a  35<:  beer  by  a  public  licensee 

4  on  a  street  he  is  passing  through  simply  because  he  is  a 

5  Negro? 

5  Color  prejudice  is  a  thing  most  foul.   I  can 

J  change  my  speech,  learn  Italian,  Russian,  Hotentot  or 

3     Japanese.   I  can  change  my  religion;  worship  Christ,  Je- 
9     hova,  Mohammed  or  Buddah.   I  can  acquire  any  trait,  ethnic 
1Q  quality  or  environmental  habit,  yet  I  cannot  change  my 

W  skin. 

22  ^'^y  should  Delegates  Dabrowski  or  Hostetter 

■^9  expect  my  son  to  make  a  :greater  sacrifice  on  the  battle- 

-^^  I    field  than  theirs?   You  can  go  all  over  the  world  -- 
j^g     China,  India,  Russia,  France  —  only  here  is  a  man  denied 

•jc  I    rights  because  of  something  he  can  do  nothing  about.   This 


17 
18 


20 
21 


is  the  injustice  of  it  all.   It  is  truly  a  phenomena. 

THE  CHAIRMAN:   Any  Other  delegate  desire  to  speaK 


,g  j    in  opposition  to  the  amendment? 


Delegate  Child? 

DELEGATE  CHILD:   I  don't  v;ant  to  take  up  any 
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•^  more  time,  but  I  want  to  emphasize  my  position.   I  am 

2  certainly  not  in  favor  of  any  discrimination  of  anyone, 

-  and  if  I  thought  that  the  language  as  we  have  put  in  the 

^  majority  report  denied  any  person  the  equal  protection 


5 
6 


8 


10 


12 
IS 
14 
15 
16 
17 
18 
19 
20 
21 


of  the  law,  I  would  be  willing  for  this  amendment  or  any 
other  amendment  to  change  it. 


„  I  do  not  think  so.   The  argument  has  been  made 


here  that  the  language  is  not  plain.   My  good  friend 


Q     Delegate  Koss  said  so.   I  can't  see  where  you  can  have 


any  plainer  language  than  this:  No  person  shall  be 


^-t     I    denied  the  equal  protection  of  laws. 


That  is  as  plain  and  as  concise  as  can  be  made 
any  time,  any  where. 

I  am  looking  at  this  thing  a  little  bit  from 

a  lawyer's  standpoint,  especially  the  judge's  on  the 

bench.   A  system  of  case  law  has  grown  up  interpreting 

the  14th  Amendment,  or  the  Federal  Amendment,  I.  am  not 

certain  I  have  the  right  one,  but  anyway,  the  Federal 

Amendment  which  this  law  is. 

will 
The  Courts  of  Maryland/have  no  trouble,  in  viev; 

of  tlie  decisions  of  the  Supreme  Court,  rcnaining  in  step 
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1  with  the  Supreme  Court  and  giving  to  the  people  of 

2  Maryland  every  right  that  the  Supreme  Court  allows  under 

3  this  language. 

4  If  we  change  that  language,  if  we  add  one  word 

5  to  it,  if  we  do  anything  to  change  that  language,  you 

6  have  a  problem  for  the  courts  and  anyone,  any  lav;yer, 

7  or  any  judge   will  tell  you  so. 

8  THE  CHAIRMAN:   You  have  one-half  minute, 

9  Delegate  Child. 

10  DELEGATE  CHILD:   I  think,  Mr.  Chairman,  that 
I 

11  we  should  let  the  amendment  remain  where  it  is.   I  think 

12  it  gives  every  protection,  every  protection  against  dis- 
15  crimination  to  any  person  and  to  every  person. 

14  I  am  against  the  amendment. 

X5  THE  CHAIRMAN:   Delegate  Sherbow. 

25  DELEGATE  SHERBOW:   Mr.  Chairman,  ladies  and 

17  gentlemen,  and  I  shall  be  brief,  a  hundred  years  ago  in 

1Q  this  very  house  petitions  were  filed  with  Congress  to 

j^9  prevent  the  118  delegates  from  proceeding. 

20  The  state,  even  the  country,  v;as  in  a  terri)  Ic 

i 

21  li  state  of  ferment,  l5ut  that  Constitutional  Convention  rose 
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to  heights  of  statesmanship,  and  adopted  no  extreme 
on  any  side. 

There  is  a  state  of  ferment  in  our  country 
today,  and  in  our  state.   If  it  be  true  that  the  amend- 
ment means  exactly  what  those  who  oppose  it  say  it  means, 
is  it  much  to  ask  that  we  adopt  it,  in  order  to  give 
reassurance  to  those  people  who  feel  that  they  need  it? 

I  don't  think  so.   I  think  they  need  it.   I 
think  our  state  needs  it,  and  I  ask  you  as  a  Constitutional 
Convention  to  rise  to  those  same  heights  of  statesmanship 
and  approve  this  amendment. 

THE  CHAIRMAN:   Any  other  delegate  desire  to 
speak  in  opposition? 

Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   Mr.  President,  members 
of  the  Convention,  our  Committee  had  before  it  the  Federal 
Constitution.   V7e  all  know  that  the  Federal  Civil  Rights 
Bill  of  1964  was  based  on  the  due  process  clause,  and  the 
non-discrimination  clause  in  the  14th  Amendment,  and  the 
Commerce  Clause  also  of  the  Federal  Constitution. 

Now,  when  the  Federal  Civil  Rights  Bill  was 
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passed  there  was  a  storm  of  ferment  within  this  state, 
and  there  was  a  storm  of  ferment  when  the  Public  Accomoda- 
tions Law  of  the  state  of  Maryland  was  passed. 

Now,  if  we  get  into  this  area,  and  we  take 
state  action  which  those  appearing  before  the  committee 
admitted,  that  governmental  action  and  state  action 
could  mean  hitting  at  the  private  action  of  people  who 
got  their  licenses  and  were  authorized  to  do  business  by 
the  state. 

We  know  that  in  the  area  of  the  Federal  Civil 
Rights  Bill,  that  between  private  action  and  public  action, 
there  is  a  gray  area,  sometimes  narrow  and  sometimes  broad, 
but  if  we  pass  this  amendment  and  then  get  into  this 
area  of  state  action,  then  I  am  afraid  that  many  of  the 
people  of  our  state  will  be  violently  opposed  to  it,  because 
we  will  be  leaning  forward  and  beyond  the  Federal  Law,  the 
state  law,  and  beyond  any  concept  and  into  an  uncharted 
sea,  where  our  people  will  not  know  v;hat  we  have  meant. 

They  will  have  so  many  grave  doubts  about  it 
that  v;e  will  cause  to  rise  up  a  storm  of  opposition 
against  it. 
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This  says,  and  as  the  Committee  has  recommended, 
no  person.   Our  committee  meant   not  to  go  any  further 
than  the  Federal  Civil  Rights  Bill  of  1964,  nor  the 
Federal  Public  Accomodations  Law  of  Maryland. 

Now,  if  you  want  to  freeze  in  the  Constitution 
something  to  go  v/ay  beyond  there  and  into  an  uncharted 
sea,  then  you  are  asking  the  people  of  Maryland  to  adopt 
something  that  T  am  afraid  they  will  never  agree  to. 

THE  CHAIRMAN:   Delegate  Hanson. 

DELEGATE  HANSON:   Mr.  Chairman,  I  rise  in 
support  of  the  amendment. 

First  of  all,  I  would  like  to  point  out  that  at 
the  minimum,  what  this  amendment  does  is  to  prevent 
a  retreat  from  the  current  interpretation  of  the  equal 
protection  clause  of  the  Federal  Constitution  as  we  would 
also  embody  it  in  our  state  Constitution. 

THE  CHAIPJ^IAN:   Delegate  Hanson,  may  I  interrupt 
you  a  moment?   There  is  left  in  this  period  remaining  only 
two  minutes.   At  least  one  other  delegate  has  been  trying 
to  get  the  floor. 

v;ill  you  please  confine  yourself  to  one  minute? 
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DELEGATE  HANSON:   I  shall  try  my  best,  sir. 

Due  process  and  equal  protection  are  flexible 
concepts.   VJe  need  a  concept  in  the  Constitution  wliich 
is  a  guarantee  of  a  right  already  v;on.   We  need  to  insure 
that  right. 

Due  process  and  equal  protection  are  themselves 
two  of  the  most  indeterminate  concepts  in  all  the  Consti- 
tution.  It  has  taken  a  hundred  years  to  define  them  this 
far.   Let's  have  a  corcept  which  people  know  the  meaning 
of. 

Finally,  in  reply  to  Delegate  Keidemeyer,  I  woulc 
merely  point  out  that  because  of  the  indef initeness  of  the 
equal  protection  clause,  the  Federal  Civil  Rights  Act 
is  based  upon  the  Interstate  Commerce  Clause,  and  not  on 
the  14th  Amendment. 

THE  CHAIRMAN:   Any  other  delegate  desire  to 
speak  in  opposition  ? 

Delegate  Killoner,  do  you  desire  to  speak  in 
opposition  to  the  amendment? 

DELEGATE  V7ILL0NER:   No,  Mr.  Chairman. 

THE  CHAIR-'IAN:   The  Chair  recognizes  Delegate 
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Gill  and  she  will  use  up  the  remaining  time. 

There  is  only  one  minute  left. 

Delegate  Gill. 

DELEGATE  GILL:   Mr.  Chairman  and  fellow 
delegates,  when  I  first  rose  I  rose  because  I  was  very 
confused  by  Delegate  Hardwicke. 

I  couldn't  understand  how  his  name  could  be 
on  the  minority  report  and  then  he  lead  the  opposition  to 
that  report,  especially  when  I  considered  hin  a  fair- 
minded  man,  who  either  stood  for  something  or  didn't 
stand  for  it. 

After  that  time  passed,  and  a  lot  of  delegates 
expressed  the  opinion  that  they  couldn't  understand  why 
this  would  be  necessary  to  put  in  the  Constitution.   There 
is  one  reason  why  we  carft  understand.   You  have  never  been 
a  Negro.   Perhaps  you  will  never  understand  for  that 
basic  reason,  but  if  we  had  nine  white  people  down  here  ancj 
the  rest  of  them  colored  instead  of  the  reverse, 
nine  colored  and  the  rest  of  you  white,  all  of  the  rest 
of  those  delegates  would  understand  that  this  would  be  a 
vital  inclusion  in  the  Constitution,  not  because  we  want 
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anything  more  than  you  have,  not  because  we  want  anything 
more  than  any  other  American  citizen  has,  but  we  just 
think  that  this  wauM  be  an  added  assurance  that  each  day 
of  our  life  would  not  be  filled  with  so  much  discrimina- 
tion because  of  our  race  and  color. 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   A  point  of  explanation.   I 
think  Delegate  Gill  missed  Delegate  Hardwicke ' s  state- 
ment, that  he  signed  the  minority  report,  and  he  was 
simply  acting  as  a  lawyer  for  his  client  when  he  presented 
the  majority  report  of  the  committee. 

I  would  like  to  clear  that  up,  and  Mr.  President^ 
will  you  please  instruct  the  delegates  that  the  vote  now 
is  on  whether  we  shall  add  sex? 

THE  CHAIRMAN:   No,  that  is  not  the  vote. 

DELEGATE  MITCHELL:   Isn't  it? 

THE  CHAIRT^AN:   No.   The  Chair  will  state  the 
question.  The  time  for  debate  has  expired.   Delegate 
Gill. 

DELEGATE  GILL:   Mr.  Chairman,  in  answer  to 
Delegate  Mitchell,  I  would  like  to  say  that  I  did  not 
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misunderstand  Delegate  Ilardwicke.   I  understood  what  he 
said,  but  with  18  people  on  the  committee,  I  couldn't 
see  where  they  couldn't  find  a  leader  for  the  other  11. 

THE  CHAIRMAN:   The  Clerk  will  read  the  quorum 
bell. 

Delegate  Willoner. 

DELEGATE  WILLONER:   Mr.  Chairman,  I  would  like 
if  I  could  to--some  delegates  have  some  questions  about 
this,  and  just  try  to  clear  up  the  history  of  this  par- 
ticular proposal,  and  not  make  a   speech  for  it. 

THE  CHAIRTIAN:   Delegate  Willoner,  the  time  for 
debate  has  completely  expired  and  gone  beyond.   Do  you  feel 
there  is  any  misunderstanding  at  the  present  time? 

DELEGATE  WILLONER:   Apparently  there  is,  ;lr . 
Chairman . 

THE  CHAIRTAAN:   Are  you  speaking  on  behalf  of 
the  Committee? 

DELEGATE  VJILLONER:   I  think  I  could  speak  on 
behalf  of  the  minority. 

THE  CHAIRMAN:   All  right.   Can  vou  make  your 
explanation  in  one  minute? 
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DELEGATE  WILLONER:   I  think  I  could,  Mr 


Chairman. 


The  report  that  was  filed  with  the  Minority 
Report  uses  the  language  of  the  draft,  and  the  report  that 
supports  that  is  essentially  reporting  language  of  the 
draft. 

We  had  difficulty  with  that  language  because 
nobody  did  know  what  it  meant.   We  do  state  it  because  that 
is  exactly  what  the  courts  have  said  is  the  area  discrimi- 
nation is  protected  against,  and  that  is  all  it  says. 
It  is  the  state  action  as  interpreted  by  the  Supreme  Court 
and  other  Federal  courts,  and  so  that  there  isn't  any 
misunderstanding  despite  what  some  delegates  have  said, 
we  had  no  Constitutional  lawyer  comment  that  they  didn't 
understand  what  state  action  meant. 

THE  CHAIRMAN:   Very  well. 

V7ould  you  ring  the  quorum  bell?  I 

The  question  arises  on  the  adoption  of  : 

TVmendment  Number  3.   This  does  not  include  Delegate  Storm ',s 
amendment  adding  the  word  "sex".   That  v/ill  bo  submitted 
to  you  afterwards  if  this  amendr.ent  passes. 
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At  the  present  time,  the  question  arises  on  the 
adoption  of  Amendment  3/  as  presented;  a  vote  Aye  is  a 
vote  in  favor  of  the  amendment;  a  vote  No  is  a  vote  against 

Cast  your  votes. 

Has  every  delegate  voted?   Does  any  delegate 
desire  to  change  his' vote?   The  Clerk  will  record  the  vote. 

There  being  100  votes  in  the  affirmative  and 
20  in  the  negative,  the  motion  is  carried.   The  amendment 
Number  3  is  adopted. 

Do  you  now  desire  to  offer  your  amendment. 
Delegate  Storm? 

DELEGATE  STOR.M:   Yes. 

THE  CHAIRP-1AN:   The  pages  have  already  dis- 
tributed ZE. 

THE  CHAIRTIAN:   V7ill  you  please  mark  the  Amendment 
ZE  as  Amendment  4.   Strike  out  the  words  "to  amendment  3", 
and  make  these  corrections  in  the  text:  On  page  2  of  the 
recommendation,  in  line  31,  at  the  end  of  Section  3,  as 
amended  by  Amendment  3,  and  strike  out  the  words, "one, 
of  the  amendment"  in  lines  six  and  seven. 

I  will  give  that  to  you  again.   On  page  2  of 


— [. 
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the  recommendation,  in  line  31,  at  the  end  of  Section  3 
as  amended  by  Amendment  Number  3,  and  then  strike  out  the 
printed  words  "of  one  of  the  amendment"  in  lines  six  and 
7. 

The  Clerk  will  read  the  amendment  as  modified. 

MR.  QUILLEN:   On  page  2  of  the  recommendation 
in  line  31,  at  the  end  of  Section  3  as  amended  by  7\jnend- 
ment  Number  3,  strike  out  the  words  "or  national  origin" 
and  insert  in  lieu  thereof  "national  origin,  or  sex". 

THE  CHAIRMAN:   The  amendment  has  been  submitted 
by  Delegate  Storm.   Is  there  a  second? 

Delegate  Stern,  do  you  second? 

DELEGATE  STERN:   I  rise  to  second. 

THE  CHAIRMAN:   The  amendment  has  been  seconded 
by  Delegate  Stern.   The  Chair  recognizes  Delegate  Storm. 

DELEGATE  STORM:   Mr.  Chairman,  we  had  a  rather 
peculiar  vote  last  time,  because  I  felt  the  Committee 
Recommendation  really  was  an  excellent  one,  when  con- 
sidered with  the  language  on  page  9,  I  think,  of  their 
Report  and  Memorandum. 

However,  I  voted  against  their  recommendation 


Court  Hrpnrtrrt 


THE  JACK   SALOMON   RIPORTINC  SSRVICE 

100  Eqaitabte  Building 

Baltimorp,  Msrvliuid  21202 


539-67$0 


1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
15 
14 
15 
16 
17 
18 
19 
20 

21 


8912 


because  I  felt  the  psychological  advantage  of  having 
these  words  in  the  Constitution  was  a  tremendous  one  and 
an  important  one,  and  had  been  recognized  by  the  Consti- 
tutional Commission. 

I  am  afraid  that  we  have  been  a  little  restricted! 
by  adopting  that  amendment,  and  I  voted  for  it  even  so, 
but  now,  since  we  have  been,  I  think,  a  little  restricted, 
I  would  like  to  broaden  the  language  and  include  "sex". 

I  think  sex  was  included  as  a  non-discriminatory 
feature  under  the  original  committee  proposal,  and  I  ask 
all  of  you  who  voted   v/ith  me  on  Amendment  3  to  please 
vote  with  me  on  this  one  the  same  way. 

I  think  we  have  been  a  little  restricted.  Vie 
did  so  to  provide  the  psychological  advantage.   Let's  keep 
sex  in  there,  or  put  it  in. 

Thank  you,  Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Storm. 

DELEGATE  STOIIM :   I  also  thank  you  for  letting 
me  put  this  amendment  in  this  way. 

THE  CHAIR^IAN:   Very  well,  Delegate  Kief  or. 

DELEGATE  KIEFER:   Mr.  Chairman,  Delegate  Storm, 
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we  have  had  some  hearings  with  respect  to  sex  by  women; 
we  couldn't  tell  whether  they  vr/ere  interested  in  putting 
sex  in  the  Constitution  or  taking  it  out  or  just  in 
favor  of  sex. 

In  any  event,  nobody  will  deny  interest  in  this 
subject.   I  v/ill  wait  until  you  finish  talking  to  the  othe^ 
sex. 

I  am  not  sure  who  wc  really  want  to  protect 
in  this  field,  sir.    We  have  had  a  few  importunities  from 
women's  organizations,  but  I  have  had  none  from  any  men's 
organizations . 

As  I  say,  I  am  not  quite  sure  who  is  ahead  in 
the  battle  of  the  sexes.   Nevertheless,  I  would  say  to 
you,  again,  this  may  be   in  the  same  category,  if  we  have 
included  the  race  and  color,  which  I  have  no  real  great 
fight  with. 

If  WG  want  to  put  sex  in,  are  you  going  to 
provide  there  shall  be  no  discrimination  because  of  state 
action,  that  is  all  right  with  me  too.   Someone  asked  me 
somev;here  along  the  line,  v/hen  is  there  going  to  be 
equality  of  sex,  and  all  I  can  tell  then  is  v.'hen  a  man 
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gets  on  the  witness  stand,  crosses  his  legs,  and  asks 
for  alimony,   we  might  be  getting  close  to  it. 

This  is  very  hard,  you  know,  to  be  against 
motherhood,  but  I  suppose  that  if  we  are  going  to  really 
be  serious  about  it,  if  you  want  to  put  sex  in  here  you 
can  add  a  lot  of  other  things  that  come  along  with  it, 
too.   VJomen  are  still  people,  and  no  persons  are  to  be 
deprived  of  equal  protection  under  the  laws. 

Nevertheless,!  have  to,  on  the  face  of  it, 
say  that  what  women  we  have  talked  to,  and  v;e  have  really 
talked  to  them,  and  found  out  that  what  they  are  about 
to  get  if  we  eliminate  all  of  the  protections  that  they 
sometimes  have  now,  they  might  not  otherwise  have,  some- 
times they  find  themselves  like  bulldogs  chasing  the  auto- 
mobile. 

I  urge  you  to  vote  against  this. 

THE  CHAIRI1AN:   Delegate  Kiefer,  the  Chair  would 
like  to  ask  a   few  questions  at  this  point  for  clarifica- 
tion, because  I  don't  believe  this  matter  is  covered  in 
your  memoranda.   It  may  be  and  J  may  have  overboked  it. 
If  so,  you  may  call  attention  to  it. 
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I  If  the  amendment  is  adopted,  and  the  language 

of  this  section  then  reads  that  no  person  should  be  sub- 
ject to  discrimination  by  the  state  because  of  sex, 
would  this  make  invalid  the  so-called  factory  laws  of  the 
state  providing  different  work  hours  for  women  than  for 
men? 

DELEGATE  KIEFER:   I  don't  know,  sir.   I  do  know 
that  there  is  a  very  recent  statute  which  many  of  you 
may  not  be  aware  of  which  does  prohibit  discrimination 
based  on  wage  and  salary  discriminations,  based  on  sex,  and 
this  provides  for  equal  work, for  equal  pay  for  equal  work 
in  any  lawful  business,  industry,  trade,  or  profession,  but 
there  are  many  areas,  fir.  Chairman,  where  there  is  some 
doubt  as  to  what  would  be  the  status  of  the  law  if  a 
provision  were  put  in  this  Constitution  removing  all  dis- 
crimination because  it  is  based  on  sex  and  very  frankly, 
this  is  one  of  the  reasons  why  the  committee  in  studying 
this,  looking  it  over,  turned  down  this  proposition  after 
a  considerable  debate. 

As  a  matter  of  fact,  a  number  of  questions 
v;ith  respect  to  alimony,  other  areas  that  were  raised  at 
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2^      that  time  and  were  subject  to  such  uncertainty  that  we 
2      felt  we  ought  not  include  it. 

THE  CHAIRMAN:   I  am  not  clear,  does  the  com- 
4      mittee  indicate  that  merely  there  is  doubt  as  to  such 
K      matters  or  indicate  that  there  are  any  decisions,  and 
^     when  I  say  such  matters,  I  mean  not  merely  the  so-called 
tjf  factory  laws  but  the  differences,  age  of  consent  for 

Q  marriage,  testamentory  capacity,  age  of  contract,  and 

numerous  other  distinctions. 
j^Q  DELEGATE  KIEFER:   Yes,  sir.    We  looked  into 

^j^      some  of  these  and  we  felt  there  would  be  a  considerable 
confusion  if  the  word  sex  were  added. 

THE  CHAIRMAN:   Delegate  Mitchell. 
DELEGATE  MITCHELL:   Mr.  President,  I  would  like 
to  say  that  women,  or  even  particular  classes  of  women, 
the  Supreme  Court  has  held  may  be  singled  out  for  special 
treatment  in  the  exercise  of  the  state's  protective  power, 
without  violation  of  the  14th  Amendment  classification, 
based  on  differences  in  their  physical  characteristics 
or  in  the  social  conditions  which  surround  their  employ- 
ment. 
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Now,  in  the  case  of  West  Coast  Hotel  Company 
vs.  Parrish,  decided  at  1937,  in  300  U.  S.  379,  reversing 
earlier  decisions,  the  Supreme  Court  upheld  a  minimum  wage 
law  for  women  in  1937  stating  that  their  unequal  bar- 
gaining position  justified  a  law  only  applicable  to  them. 

Again  in  1948,  the  Supreme  Court,  in  Goesaert 
vs.  Cleary,  335  U.  S.  464,  held  this  does  not  violate 
equal  protection  to  forbid  women  to  engage  in  an  occupa- 
tion where  the  employment  may  create  special  moral  and 
social  problems,  and  there  was  a  state  statute  which  for- 
bade women  to  act  as  bartenders. 

There  have  been  a  number  of  other  cases  which 
have  gone  to  the  Supreme  Court  where  the  court  has  held 
likewise. 

THE  CHAIRMAN:   Delegate  Mitchell,  were  any  of 
the  cases  that  you  have  referred  to  arising  under  provision.^, 
Constitutional  provisions  similar  to  that  covered  by  this 
amendment? 

DELEGATE  MITCHELL:    No.   They  were  really  ari- 
sing under  state  laws. 

THE  CHAIRMAN:   Very  well. 
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*  !  Delegate  Storm. 


DELEGATE  STORM:  Mr.  Chairman,  could  I  ask  the 


5     Chairman  of  the  Committee  a  question? 


THE  CHAIRMAN:   Certainly. 


5  Delegate  Kiefer,  do  you  yield  to  a  question? 

•  DELEGATE  KIEFER:   Yes. 

f  THE  CHAIRMAN:   Delegate  Storm. 

8  DELEGATE  STORM:   Chairman  Kiefer,  in  reading  the 

^  Committee's  memorandum,  I  had  the  idea  that  the  use  of 

10  "no  person"  at  the   beginning  of  this  section,  really 

H  made  the  section  as  originally  written  apply  to  both  male 

12  and  female,  and  even  those  in  between. 
15  Was  this  a  proper  interpretation? 

14  THE  CHAIRMAN:   Delegate  Kiefer.- 

15  DELEGATE  KIEFER:   I  think  so. 

16  THE  CHAIRMAN:   Delegate  Storm. 

17  DELEGATE  ST0RI4:   Then,  actually,  under  the 

I 
I 

18  original  committee  recommendation,  any, unwise  result  from  , 

19  the  use  of  '.'no  person"  by  eliminating  any   protection  that] 

20  '  v/omen  have,  would  liave  resulted  under  the  original  com-    j 

I 

21  mittee  recommendation  as  well  as  under  my  amendment,  isn't 
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1  that  right? 

2  THE  CHAIRMAN:   Delegate  Kiefer. 

3  DELEGATE  KIEFER:   No,  that  is  not  quite  correct. 

4  VJhat  I  said  was,  and  v;hat  the  committee  report  says,  was 

5  that  the  equality,  "no  person  shall  be  denied  the  equal 
5     protection  of  the  laws , "applies  to  all  persons. 

J  Now,  there  have  been  concerted  efforts  in 

3     Congress  for  a  good  many  years  to  provide  a  separate 
9     amendment  with  respect  to  sex,  and  I  think  the  reason 
j^O     foi^  it  was  to  particularly  eliminate  any  probable  con- 
12^     fusion. 

12  Now,  these  questions  do  not  come  up  under  the 

1^3     equal  protection  clause.   The  language  that  would  be  used, 
which  has  been  offered  in  this  Constitutional  amendment, 
was  equality  of  rights  under  law  shall  not  be  denied  on 
account  of  sex,  and  what  that  exactly  would  mean  I  am 
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^w     not  sure,  but  it  seems  to  have  been  a  consensus  of  opinion, 
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at  least  in  Congress,  and  as  a  matter  of  fact  in  various 
other  state  areas,  that  this  should  be  the  subject  of  some 
special  kind  of  arrangement,  not  just  thrown  in  this  equal 
protection  thing. 
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It  is  true  I  have  said,  no  persons,  meaning  all 
persons,   However,  I  do  believe  this  does  lead  to  some 
situations  which  are  somewhat  distinct  and  different  from 
the  question  of  race,  and  we  have  great  doubt  in  that. 

THE  CHAIRMAN:   Any  delegate  desire  to  speak  in 
favor  of  the  amendment? 

Delegate  Bamberger? 

DELEGATE  BAf4BERGER:   Mr.  Chairman,  I  would  respecjt- 
fully  request  Delegate  Storm  to  withdraw  this  amendment 
until  we  have  some  opportunity  to  have  explained  to  us 
more  fully  its  effects. 

I  think  as  the  Chair  has  suggested,  that 
including  this  in  the  Constitution  would  raise  some  serious 
question  about  the  validity  of  laws  which  establish  differejnt 
regulations,  in  employment  for  women,  as  to  the  validity 
of  laws  which  allow  alimony  for  female  spouses,  and  not 

male  spouses,  and  in  several  other  respects. 

! 
I  do  not  know  that  it  has  ever  been  included     i 

in  any  of  th«  state  Constitutions.   I  am  sorry  I  cannot 

recite  all  of  the  problems  it  raises,  but  if  you  will 

take  my  assurance,  that  it  raises  some  very  serious 
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1  problems,  I  will  get  the  authorities  for  you. 

2  THE  CHAIRMAN:   Delegate  Storm. 

3  DELEGATE  STORM:   Mr.  Chairman,  I  am  perfectly 

4  willing  to  postpone  action,  if  someone  wants  to  bring 

g     in  information  to  show  that  the  original  committee  report 

5  was  very  negligent  in  this  respect,  but  I  had  faith 

rf  in  that  report,  that  no  person  meant  no  person,  regard- 

Q     less,  and  there  would  be  no  harmful  effects  from  it. 
g  Now,  I  feel  a  little  bit  confused,  and  I  am 

j^Q     really  glad  I  voted  for  that  non-discriminatory  clause, 
Y\^  because  evidently  things  weren't  as  I  kind  of  understood 

1 2     them . 

Now,  if  you  want  to  postpone  it  and  if  that  is 
,^     in  order  I  cim  perfectly  willing  to  wait,  and    have 
some  authorities  brought  in. 

THE  CHAIRMAN:   Delegate  Storm,  the  Chair 
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16 

._     suggests  that  the  confusion  arises  because  there  is  a 

difference  between  the  language  "no  person  shall  be  denied 
equal  protection  of  laws  because  of  sex"and  the  language 
"no  person  shall  be  discriminated  against  because  of  sex". 
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_-  Delegate    Hardwicke. 
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DELEGATE  IIARDWICKE :   Mr.  Chairman,  I  think  I 
might  be  able  to  shed  some  light  on  the  problem.   The 
language  that  has  been  considered  in  the  Congress  of  the 
United  States  with  respect  to  an  amendment  to  the 
Federal  Constitution  would  apply,  would  create  an  equal 
protection  clause  for  women,  so  to  speak. 

It  does  not  get  into  due  process  problem  at 
all,  and  when  we  considered  it  in  the  committee  we 
considered  it  in  the  form  of  the  proposed  amendment  to 
the  Federal  Constitution,  which  would  be  a  separate  clause 
which  would  provide  that  a  person  shall  not  be  denied  the 
equal  protection  of  the  law  because  of  sex,  and  I  believe 
that  the  case  law  is  fairly  clear,  that  if  you  use  that 
approach  to  it  you  don't  run  into  the  question  raised  by 
the  Chair. 

I  would  respectfully  suggest  that  Delegate 
Storm  withdraw  the  amendment  for  the  time  being,  if  the 
Chair  would  allow  it,  and  the  concept  be  reintroduced  in 
sound  legal  language  of  the  type  I  think  possibly  Delegate 
Bamberger  has  in  mind,  which  will  not  get  into  this  ques- 
tion of  a  reasonable  classification  based  upon  sex,  which 
we  have  to  continue  to  permit  in  our  society. 
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1  THE  CHAIRMAN:   Delegate  Storm. 

2  DELEGATE  STORM:   Mr.  Chairman,  would  it  be 

3  possible  for  me  to  withdraw  this  and  give  it  a  little 

4  further  thought,  and  try  to  work  out  something  that  would 

5  accomplish  the  purpose  that  I  mean  to  accomplish  without 
5     any  of  the  possible  dangers  that  seem  to  be  here? 

7  THE  CHAIRMAN:   The  Chair  will  advise  you  that 

9     you  may  withdraw  the  amendment  now,  and  if  you  act  before 
9     the  Committee  of  the  Whole  has  concluded  its  consideration 
IQ     of  Recommendation  R&P-l,  the  Chair  will  recognize  you  to 

11  offer  the  amendment  again,  or  to  offer  another  amendment 

12  dealing  with  it  in  another  section,  whichever  you  choose. 
^2  Do  you  withdraw  the  amendment? 

DELEGATE  STORM:   Yes. 

THE  CHAIRMAN:   Amendment  Number  4  is  withdrawn. 

Delegate  L.  Taylor. 

DELEGATE  L.  TAYLOR:   Mr.  Chairman. 


14 
15 
16 

17 

,Q  THE  CHAIRMAN:   Delegate  Taylor,  you  have  tv;o 

,g     amendments  to  proposed  amendments. 

PQ  Do  you  intend  to  offer  both  of  them? 

g,  DELEGATE  L.  TAYLOR:   Yes,  I  do. 
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THE  CHAIRMAN:   The  Chair  would  suggest  then 
that  you  consider  first' Amendment  B. 

The  pages  will  distribute  Amendment  B.   This 
will  be  Amendment  Number  5. 

Delegate  Burgess. 

DELEGATE  BURGESS.   Mr.  Chairman,  a  point  of 
personal  privilege. 

THE  CHAIRMAN:   State  the  privilege. 

DELEGATE  BURGESS:   I  would  like  as  a  member  of 
the  Committee  to  make  reference  to  Delegate  Storm's 
commentary  about  the  negligent  report  of  this  committee. 
I  take  exception  to  that  statement,  and  I  inform  him 
that  he  is  very  mistaken  in  this  regard. 

This  matter  was  very  seriously  considered  and 
for  a  long  period  of  time,  and  the  report  in  my  opinion 
as  a  member  of  the  committee  is  far  from  negligent. 

THE  CHAIRMAN:  The  Clerk  will  read  the  amend- 
ment. 

For  what  purpose  does  Delegate  Storm  rise? 

DELEGATE  STORM:   Mr.  Chairman,  I  do  want  to 
apologize  for  a  statement  that  I  made  regarding  the 
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committee  in  heated  debate. 

I  think  I  did  go  a  little  too  far  in  saying  they 
were  negligent,  and  I  would  like  to  retract  that  statement. 

THE  CHAIRMAN:   You  certainly  may  do  so.   I  am 
quite  sure  that  no  one  regards  that  remark  as  intended 
to  be  critical,  Delega-e  Storm. 

The  Clerk  will  read  the  amendment,  amendment 
Number  5. 

MR.  QUILLEN:   Amendment  Number  5  to  Committee 
Recommendation  Number  R&P-l,  by  Delegate  Lloyd  Taylor. 

On  page  2  Section  3  Right  to  Due  Process  and 
Equal  Protection  in  line  31  after  the  period   add  the 
following  new  sentence: 

"The  State  or  its  political  subdivisions  shall 
not  violate  or  deprive  any  individual  of  his  legal  or 
civil  rights  because  of  his  economically  deprived  or  indi- 
gent status;  nor  deny  him  these  rights  because  of  race, 
color,  religion,  national  origin,  or  social  status." 

THE  CHAIRMAN:   The  amendment  has  been  submitted 
by  Delegate  Taylor.   Is  there  a  second? 

Amendment  Number  5  is  submitted  by  Delegate 
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1  Taylor.   Is  there  a  second? 

2  DELEGATE  VECERA:   Second. 

3  THE  CHAIRMAN:   The  amendment  is  seconded  by 

4  Delegate  Vecera. 

5  Delegate  Taylor,  the  discussion  of  this  amend- 
5     ment  may  take  a  little  while.   The  Chair  will  have  to  rise 
7     now  and  recognize  you  immediately  after  recess  to 
S     speak  to  the  amendment. 
9  Delegate  Taylor. 

10  DELEGATE  L.  TAYLOR:   Mr.  Chairman,  I  would  just 

11  like  to  say  that  I  prefer  to  discuss  this  amendment  after 

12  dinner,  but  I  would  like  to  amend  this  particular  amend- 
ment, to  delete  the  second  clause  of  the  amendment. 

^^  THE  CHAIRMAN:   Beginning  on  line  8? 

,g  DELEGATE  L.  TAYLOR:    Yes,  on  line  8. 

,-  THE  CHAIRMAN:   Strike  the  language  beginning 

with  the  semicolon? 

DELEGATE  L.  TAYLOR:   Yes. 

THE  CHAIR^IAN:   The  rest  of  that  line,  all  of 
line  9  and  all  of  line  10  except  the  period? 

DELEGATE  L.  TAYLOR:   Yes,  and  I  would  like  to 
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add  "and  social  status"  in  viev>;  of  the  fact  that  the 
minority  report-- 

THE  CHAIRMAN:   Where  do  you  wish  to  add  that? 
I  don't  want  you  to  debate  it.   Tell  us  v^'hat  you  v/ant  to 
do  v.'ith  the  amendment? 


DELEGATE  L.  TAYLOR:   After  "status",  the  word 


"status". 


THE  CHAIRMAN:   What  do  you  want  to  add  after 
the  word  "status"? 

DELEGATE  L.  TAYLOR:   "and  social  status". 

THE  CHAIRI^IAN:   Do  you  mean  "and"  or  "or"? 

DELEGATE  L.  TAYLOR:   "Or"  v/ould  be  more  correct, 
I  believe. 

THE  CHAIRI^IAN:   Is  there  any  objection  to  the 
amendment  being  modified  in  the  manner  indicated? 

The  Chair  hears  none.   The  amendment  as  modified 
will  strike  out  beginning  on  line  8  with  the  semicolon, 
the  rest  of  the  line,  all  of  line   9,  then  line  10,  other 
than  the  period,  and  insert  in  lieu  thereof  the  words, 
"or  social  status". 

V7ill  you  please  mark  your  copy? 
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The  Chair  recognizes  Delegate  Powers. 

DELEGATE  POWERS:   rir.  Chairman,  I  move  the 
Committee  of  the  Whole  rise  and  report  that  it  has  not 
yet  concluded  its  consideration  of  Committee  Recommendatior 
Number  R&P-l. 

THE  CHAIRMAN:   Is  there  a  second? 

(The  motion  was  seconded.) 

THE  CHAIRMAN:   All  in  favor  signify  by  saying 
Aye;  contrary,  No.   The  Ayes  have  it  .   It  is  so  ordered. 

(The  mace  was  replaced  by  the  Sergeant  at  Arms.) 

(Whereupon,  at  6:00  p.m.,  the  Committee  of  the 
Whole  rose,  and  the  Convention  reconvened.) 

THE  PRESIDENT:   The  Convention  will  please  come 


to  order. 


On  behalf  of  the  Committee  of  the  Whole  the 


Chair  reports  that  the  Committee  of  the  VJhole  has  had 
under  consideration  Committee  Recommendation  R&P-l,  still 
has  it  under  consideration,  and  desires  leave  to  sit 
again. 

Under  reports  of  other  standing  committecFv  Mr. 
Clerk,  you  have  some  reports? 
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Report  Number  S&D-2,  The  Cominittee  on  Style, 
Drafting  and  Arrangement.   The  Clerk  will  read  the 
report. 

MR.  QUILLEN:   The  Committee  on  Style,  Drafting 
and  Arrangement,  Report  Number  S&D-2.   This  report  covers 
matters  in  Committee  of  the  Whole  Report  Number  1. 

A  report  concerning  Committee  Recommendation 
Number  GP-1. 

The  Committee  on  Style,  Drafting  and  Arrangement 
recommends  that  the  Committee  Recommendation  No.  GP-1 
read  as  indicated  in  the  attached  recommendation. 

THE  PRESIDENT:   The  report  is  referred  to  the 
Committee  on  Calendar  and  Agenda. 

Report  Number  S&D-3  of  the  Committee  on  Style, 
Drafting  and  Arrangement.   The  Clerk  will  read  the 
report. 

MR.  QUILLEN:   Committee  on  Style,  Drafting 
and  Arrangement,  Report  Number  SS.D-3.   This  reports  covers 
matters  in  the  Committee  of  the  Whole  Report  Number  2. 

A  report  concerning  Committee  Recommendation 
Number  S&F-l. 


Court  Reporters 


THE  JACK   SALOMON   REPORTING   SERVICE 

too  Equitable  Building 

Baltimore,  Maryland  21202 


5J>-6760 


8930 


1 
2 

3 

4 

5 
6 

7 
8 
9 
10 
II 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


THE  PRESIDENT:   The  report  is  referred  to  the 
Committee  on  Calendar  and  Agenda. 

Report  S&D-4,  the  Committee  on  Style,  Drafting, 
and  Arrangement.   The  Clerk  will  read  the  report. 

MR.  QUILLEN:   Committee  on  Style,  Drafting,  and 
Arrangement,  Report  Number  SSiD-4.   This  report  covers 
matters  in  Committee  of  the  Whole  Report  Number  3. 

A  report  concerning  Committee  Recommendation 
Number  GP-2. 

THE  PRESIDENT:   The  report  is  referred  to  the 
Committee  on  Style,  Drafting  and  Arrangement. 

Report  Number  S&D-5,  Committee  on  Style, 
Drafting,  and  Arrangement;  that  last  report  is  referred 
to  the  Committee  on  Calendar  and  Agenda. 

Report  S&D-5.  the  Committee  on  Style,  Drafting, 
and  Arrangement;   The  Clerk  will  read  the  report. 

MR.  QUILLEN:   S&D-5,  the  Committee  on  Style, 
Drafting,  and  Arrangement.   This  Report  covers  matters  in 
Committee  of  the  Whole  Report  Number  9. 

A  report  concerning  Committee  Recommendation 
Number  GP-4. 
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THE  PRESIDENT:   The   report  is  referred  to  the 
Committee  on  Calendar  and  Agenda. 

These  four  reports  are  beingprinted.   They  shoulc, 
be  on  your  desk  immediately  after  the  dinner  recess. 
They  will  be  on  the  agenda  for  action  tomorrow,  probably 
tomorrow  afternoon.   These  are  second  readers. 


Are  there  any  announcements  by  Committee  Chair- 


men? 


Delegate  Hickman. 

DELEGATE  HICKMAN:  Hr .    President,  I  wish  that  you 
and  the  members  of  the  Convention  would  join  me  in  wel- 
coming an  outstanding  attorney  from  Queen  Anne's  County, 
Mr.  Howard  Wood.   Mr.  Wood  is  in  the  rear  gallery. 
THE  PRESIDENT:   Delighted  he  can  be  here. 
(Applause. ) 

Any  other  other  announcements? 

Delegate  Grumbacher. 

DELEGATE  GRUMBACHER:   Mr.  President  and  members 
of  the  Convention,  I  dropped  by  to  see  Stuart  Bushong 
this  morning  at  the  hospital.   He  is  getting  along  very 
v/ell,  and  is  going  through  many  tests.   They  believe  they 


Court  Reporters 


THE  JACK   SALOMON   REPORTING  SERVICE 

100  Equitable  Building 

BHitimorr,  Marylaod  21202 


539-6760 


8932- 


1 
2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


have  found  out  what  was  causing  the  problem  and  it 
wasn't  particularly  serious. 

However,  they  are  checking  further.   He  hopes 
to  be  back  with  us  again  reasonably  soon. 

THE  PRESIDENT:   Thank  you  very  much. 

Any  other  announcements? 

The  Chair  recognizes  Delegate  Powers. 

DELEGATE  POWERS:   Mr.  Chairman,  I  move  we 
recess  until  7:30. 

THE  PRESIDENT:   All  delegates  present  now  not 
present  at  roll  call  may  indicate  their  presence  on  supple- 
mental roll  call.   The  Clerk  will  record  the  supplemental 
roll  call. 

All  in  favor  of  the  motion  to  recess  until 
7:30,  signify  by  saying  Aye;  contrary.  No.   The  Ayes  have 
it.   It  is  so  ordered. 

(Whereupon,  at  6:03  p.m.  the  Convention  was 
recessed,  to  reconvene  at  7:30  p.m.,  of  the  same  day.) 


Court  Reporlers 


THE  JACK   SALOMON   REPORTING  SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


539-6760 


Marylaud  Kooiu 

Uakersity  of  Maryland  UWarr 

CoHege  Park.  Md. 


Oi^eiHiiy  of  Maryland  UVrMT 
Coaeee  P«rk.  Md. 


8933 


1 
2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
16 

19  I 

•  I 

20  II 

21 


EVENING  SESSION 

December  11,  1967  -  7:40  p.m. 
THE  PRESIDENT:   The  Sergeant  at  Arms  will  clear 


the  aisles  and  close  the  door. 


roll  call? 


The  Convention  will  please  come  to  order. 

Roll  call. 

(Whereupon,  the  roll  was  called.) 

THE  PRESIDENT:   Has  every  delegate  answered 


The  Clerk  will  record  the  roll  call. 

There  being  a  quorum  present,  the  Convention 
is  in  session. 

The  Chair  recognizes  Delegate  Powers. 

DELEGATE  POWERS:   f/ir.  President,  I  move  the 
Convention  resolve  itself  into  a  Committee  of  the  Whole 
for  the  purpose  of  resuming  consideration  of  the  general 
orders  of  the  day. 

(v;hereupon,  the  motion  was  seconded.) 

THE  PPP:sidenT:   The  motion  has  been  seconded. 
Ml  in  favor,  p-i'^r^^y  by  saying  Aye;  opposed.  No.   The 
Ayes  have  -^  ^  ?.r.''i    it  is  so  ordered. 
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1  (Whereupon,  at  7:42  p.m.  the  Convention  resolved 
i 

2  I  itself  into  a  Committee  of  the  Whole.) 

3  (The  mace  was  removed  by  the  Serqeant  at  Ai-ms  . ) 
i 

♦  I  THE  CHAIRMAN:   The  Committee  of  the  Whole  will 

6  please  come  to  order. 

6  We  shall  resume  consideration  on  R&P-l. 

7  We  have  under  consideration  Amendment  No.  5,  of- 

8  fered  by  Lloyd  Taylor.   Your  copy  of  the  amendment  should 

9  be  corrected  so  that  in  line  8  you  strike  out,  beainning 

10  with  the  semicolon,  all  of  line  9,  and  the  words  "national 

,,  i 

11  I  origin,". 

I 

12  Delegate  Hutchinson. 

13  DELEGATE  HUTCHINSON:   Mr.  President,  I  would 

14  like  this  Corvention  to  welcome  a  group  of  people  from 

15  Essex  Community  College,  men  and  women  who  are  taking  a 

I 

16  j  free  course  vOn  the  Constitutional  Convention  who  are 

17  1]  accompanied  iy  thoir  instructors,  Mr.  Ted  Venatalis,  and 

i 

18  Dr.  Gardner  Pond.   They  are  in  the  rear  gallery,  and  I 

19  I  hope  that  we  r, ivo  them  a  nice  warm  welcome.   (Applause.) 

20  !  TIfE  '"''^'''^''T::::      The  Ch-ir  recognizes  Dc-iGOrTt, 

i 

21  :l  Taylor    to    spea  :    t.o   TUnendment  No.    5. 
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DELEGATE  L.  TAYLOP :   Tlr.  Chairman,  this  amond- 
ment  is  an  addition  to  the  minority  report.   It  is  \/hat 
should  be  done  to  v  otect  minority  groups  in  the  St2tc  c^ 
riaryland.  ! 

Last  we-ih    the  Committee  gave  snecial  considcrnt  ^cn 
and  protection  to    jona  fide  farmers  in  the  area  of  farm 
assessments.   My  ,-'-  ndnent  is  not  directed  to  special 
consideratior.  or  '  "  oritism  to  a  qroup,  but  to  the  el         ~a- 
tion  of  discrimi-iSt ion  against  the  economically  depriver 
citizen. 

Economic  favoritism  toward  a  multitude  of  citi- 
zens has  been  practiced  in  this  country  for  a  long  ti.  •'.  since 

the  foundin-  fathers  wrote  the  United  States  Constitu'- ion .  1 

I 

when  Patrick  iienry  v  as  attendinq  the  Constitutional  J  i-    | 

i 
I 

vention  for  the  S'  it:-  of  Virginia,  he  v;as  auite  urset       \ 

I 
I 

ai-out   the    f-;^t    that    the   economic    interests   were    m    cc.r.t"o^    i 

i 
I 

at  the  Philc-  -:  . ;  ii   Convention,  and  he  made  state-cr.tr  tD   I 
the  effect  thnt  tl\r.    united  States  Constitution  v;as  bcmc; 
written  for  tie  adv-antage  of  certain  economic  interests. 

Out  ■■  '^       '  ^^  '^arti'^nl^'  incident,  prcr"'*--' 
brouqat  for  traent  of  tlv  RJll  of  Rights.  ,-;-...  -c 
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received  that  Bill  nf  Rights  in  what  you  miqht  call  a  com- 
promise to  the  economically  determined  Constitution. 

In  rr.ost  cases,  the  economic  favoritism  has 
worked  to  the  disadvantage  of  the  poor,  the  low  income 
people.   Somehow  the  14th  Amendment,  the  equal  protection 
doctrine,  has  failed  to  cover  the  low  income  group  or  to 
shield  the  peer  from  the  many  inequities  from  which  they 
usually  suffer. 

I  v.'ant  to  read  from  current  events ,  current 
documents,  to  support  this  amendment.   First  I  shall  read 
from  a  speech  by  Vice  President  Humphrey  which  is  reported 

in  the  Congressional  Record.   He  made  this  speech  to  the 

I 
I 

9th   /Annual   pi^etinr.    of    the   American   Bar    Association   in  | 

I 

I 

Hrnrlulu,  na:aix.   rhen  he  was  talkinc  to  the  members  cf 

thr  Par  Asscciatio^.  he  talked  about  poverty,  and  he  went 

i 
CI.  tc  say  --  tc  ^:ur-.:e  Justice  Fortas.   He  naid:  | 

I 

"Fcr,  P3.    Justice  Fortas  recently  put  it.  the     j 

law,  to  the  pmr ,       s  a  system  devised  'by  the  establishr  :.r. t  ; 

-  cf    the  estrllish-'Cnt  -  for  the  establishment.'  j 

"Thi~  IS  ^    law  which  is  known  in  the  -'--■^*-r.      I 

I 

I 

i.rt    as    tr.e    bl  ^n'cco   goddess    r""    even-lianded    ivisticc,  [ 
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but  as  'the  r.an '  -  capricious,  arbitrary,  authoritarioi. . 
foreian  -  v/orthy  of  fear  but  not  of  respect." 

Then  he  went  on  to  coipplinent  the  lawyers  in 
their  very  couragous  fight  in  bringing  certain  legal  rights 
to  the  fore.   He  sair:  that  many  Ic.'v-yers  in  the  City  of 
Newark  and  others  curing  the  riots  there  worked  with  the 
poor  in  tryin--  tr  get  thein  certain  rights,  legal  rights. 
I'c  said: 

extend  the  protection  of  our  existing 
institutions  and  Ic.'/s  to  every  person  is  obviously  essen- 
tial.  But  there  is  a  ir.ore  fundamental  question  reqarding 
the  structure  of  tr  ■?    institutions  themselves." 

He  asked  the  question:   "Do  our  local  institutioris 
adequately  serve  *-he  requirements  of  mcce-n  urban  Am.cricn?" 

Tt,'-    ha    ^"ked  this  auestion:   "Is  the  structure 
o   criminal  law  in  your  neiahborhood  adequate?" 

I   ant  to  say  that  from  today's  Mornino  Sun  I 
have  a  str.tcr-ont  d.-ted  December  9,  and  it  says:   'Turai 
Poor  Calico  U.S.  'Disgrace'." 

Now  I  an  ta]kinn  about  the  '->o^^  -''hito   -*'.'' 
f)oor  r>"egr- 
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The  statement  said  that,  "President  Johnson  was 
told  today  that  the  14,000,000  Americans  livina  in  abiect 
rural  poverty  pre    c    'national  disarace'  to  the  world's 
richest  nation. 

"In  a  1^ O-paqe  report  issued  last  September  and 
released  by  the  Wli.Lte  House  today,  a  special  national  ad- 
visory commission  xv-arned  that  riots  are  rooted  in  rural 
poverty  and  inciicted  Government,  private  enterprise  and 
citizenry  for  indi^'^erence  to  the  problem." 

The  article  qoes  on:   "Describing  the  misery 
in  which  the  rural  poor  live,  the  report  spoke  of  Neqro 
children  who  do  'not  get  enough  food  to  sustain  life,  and 
(are)  so  disease  ridden  as  to  be  beyond  cure.' 

"It  drsTibed  the  rural  poor  as  living  in 
'atrocious  houses  and  going  to  poor  schools  with  the  result 
that  more  than  3,  COO, 000  rural  adults  are  classified  as 
illiterates . 

"'In  both  educational  facilities  and  opportuni- 
ties, the  rural  poor  have  been  short-chanaed , '  it  declared." 

This  news  article  from  the  J^ur  of  this  ^rr--.-\r, 
oc:iv, :   "And  b-:c  v:^e  tnc  major  soc  al  v/elfare  and  labor 
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legislation  hcs  discriminated  aqainst  rural 
people,  many  of  the  rural  poor  have  been  denied  unemplc/- 
ment  insurance,  denied  the  riqht  of  collective  barrraininq 
and  denied  the  protrction  of  workmen's  compensation  laws." 

Now  I  v;ill  cret  into  the  area  where  we  are 
concerned  wit;,  the  citizen  of  Maryland.   We  find  that  in  th€i 
courts,  even  t^iouch  we  have  the  equal  protection  clause 
of  the  United  States  Constitution,  even  thouqh  we  have 
enacted  the  equal  protection  doctrine  in  our  Constitution, 
many  people  are  deprived  because  of  their  low  economic 
status  or  their  social  status. 

I  read  again  from  the  Sun,  this  time  from  August 
2,  1966.   The  article  pertains  to  the  landlord  and  tenant 
pr::blem.   The  landlord  and  tenant  problem  is  an  example  of 
what  ••Qu   miqh_  call  a  social  status  and  the  economic  status, 

Frcm  feudal  tines,  the  landlord  has  been  known  as  the  lord 

1 

of  the  manor,  and  tiie  tenant  has  been  known  as  someone  who  | 
has  to  abide  '■.-■y    the  wishes  of  the  landlord. 

I  car  ■  cite  other  facts  from  the  United  States 
Civil  Rights  Ccnnission  to  support  this,  but  I  shall  ^(^^^ 
briefly.   Th  .  .jUi»  e.iitorial  says: 


H'porfrr.^ 
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"When  it  comes  to  landlord-tenant  relationships, 
the  People's  Court  functions  primarily  as  a  rent-collection 
and  eviction  agency.   It  sees  to  it  that  tenants  fulfill 
their  obligations  tc  their  landlords  or  get  out.   But  there 
is  another  side  to  the  coin,  and  that  is  the  landlords' 
obligation  to  provide  their  tenants  with  the  safe,  sound 
and  sanitary  housing  prescribed  by  city  law." 

Then  the  article  goes  on  to  describe  the  judge 
and  his  role  in  the  People's  Court.   It  says: 

"Judge  Rogers  favors  some  new  kind  of  landlord- 
tenant  court  which  would  have  the  powers  to  fine  landlords 
for  not  making  repairs  or  to  order  their  rents  withheld 
until  repairs  are  made." 

Nov;,  this  particular  right  was  established  in 
the  State  of  Lew  York. 

THE  CllAIWAN:   Delegate  Taylor,  you  have  one 
minute  left. 

DELEGATE  L.  TAYLOP :   In  order  to  wind  up,  I 
would  like  to  say  that  we  have  discrimination  against  the 
economically  deprived  in  earlier  laws  concerning  schools. 

".'.t'  "hcr'w'-od,  Pcpublioaii  candicate  for 
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Mayor,  yesterday  acrused  the  School  Board  of  shortsi  :hted- 
ness,"  according  to  the  'Sun,  "because  it  allocated  only 
$8,030,000  of  a  proposed  $20,000,000  bond  issue  to  inner- 
city  school  construction." 

Just  a  re   days  ago  the  Tax  Assessment  Depart- 
nent  in  the  City  cf    Baltimore  released  a  story  sayinn  that 
it  would  assess  the  property  in  a  certain  section  of  Balti- 
more up  to  60  percent  of  its  real  sales  value.   At  the 
present  time  the  property  is  unassessed,  and  this  property 
is  owned  by  many  well-to-do  people. 

Quoting  the  Baltimore  Sun  again,  it  says  that, 
concerning  recreation,  in  the  "Action  Area"  of  the 
city's  anti-poverty  program  in  Baltimore,  where  more  than 
a  fourth  of  the  children  of  Baltimore  live,  five  of  the 
City's  120  playgrounds  are  located. 

Coing  on  further,  there  are  certain  -- 

THE  CHAIF";AN:   Delegate  Taylor,  your  time  has 
expired.   Finish  yo:r  sentence. 

DELEGATL  L.  TAYLOR:   In  the  area  of  legal  riahts 
in  the  courts,  r  any  low-income  people,  the"  can  b-:^  Trv-in.  t.  nic 
:.o',rocs,  a.:.    ■   ^         i-xnes  they  don't  e-  -r  receive  the  same 
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consideration  for  legal  rights  as,  say  middle-class  Negroes 
or  middle-class  Whites. 

This  is  why  I  have  made  this  particular  proposal. 

THE  CHAIRMAN:   Deleaate  Kiefer. 

DELEGATE  KIEFER:   Mr.  Chairman,  this  matter  — 
I  rise  to  oppose  this  amendment.   This  matter  was  discussed 
in  great  detail  in  our  committee.  We  had  numerous  hearinas 
with  respect  to  the  economically  deprived,  so-called. 
One  of  the  problems  was,  what  is  an  economically  deprived 
person? 

Some  people  en  a  particular  level  consider  them- 
selves economically  deprived  when  they  are  extremely  well 
off  according  to  other  groups. 

In  any  event,  the  problem  was  handled.   We  con- 
sidered it,  and  it  is  part  of  Recommendation  No.  2,  which 
we  will  come  to  in  due  season.   But  there  is  a  great  dif- 
ference between  thispparticular  amendment  and  the  one  that 
we  adopted  with  respect  to  race  and  color  amendments. 

Race  and  color  amendments  and  the  14th  Amendment 
were  directed  prin=>'^r''v  to  those  practiced  based  upcn  >.";ic 
crinination  because  of  race,  color,  or  national  origin. 
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This  particular  amendment  would  include  lanquaqe 
that  is  not  justiciable.   How  would  we  know  who  is  an  indi- 
gent person?   Wh^t  is  a  socially  deprived  person?   What 
are  we  talkina  abcat  here? 

The  law  's  supposed  to  be  equal  for  all 
people,  and  I  am  certain  that  you  all  will  agree  with  m.e 
that  there  is  no  brsis  for  settino  up  a  distinction  because 
of  economic  st-^.tus  or  social  status. 

I  -^rankly  don't  see  how  this  can  be  put  into  the 
same  category  vith  rcce  or  color  or  national  origin,  and  I 
would  certainly  hope  —  we  have  to  draw  a  line  and  keep 
this  thing  on  the  basis  on  which  it  started  out  to  be, 
namely,  equal  protection  of  lav;  for  all  people. 

By  adding  reference  to  particular  groups  as  to 
economic  status  which  is  not  definable,  we  aet  into  hope- 
less confusion  and  make  a  mockery  of  this  provision. 

I  therefore  strongly  recommend  that  you  vote 
against  this  amendment. 

THE  ChAII'.MAN:   Does  any  other  delegate  desire 
to  soeak  in  favc"  '^^    the  amendment?   Does  any  othc.'*  dele- 
gate desire  to  r-^^-k  \n  oppositic:.? 
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Are  you  ready  for  the  question? 

The  Clerk  will  ring  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amendment 
No.  5  as  modified. 

For  what  purpose  does  Delegate  Taylor  rise? 

DELEGATE  L.  TAYLOR:   I  rise  on  a  point  of  in- 
quiry. 

THE  CHAIRMAN:   State  the  inquiry. 

DELEGATE  L.  TAYLOR:   I  wonder,  would  it  be  — 
at  thistime,  could  I  withdraw  the  amendment? 

THE  CHAIRMAN:   Yes,  you  may. 

Do  you  desire  to  do  so? 

DELEGATE  L.  TAYLOR:   Yes. 

THE  CHAIRMAN:   Amendment  No.  5  is  withdrawn. 

Is  Deleqnte  Bothe  in  the  chamber? 

You  have  several  eur.endments  to  section  4  —  three 
I  think.   Are  they  alternates? 

DELEGATE  BOTHE:   I  would  prefer  to  introduce 
/Amendment  No.  J  at  this  time. 

THE  CHAIRMAN:   The  others  will  not  be  offerorl? 

DELEGATE  EOTHE:   There  i?  one  other  that  is  an 
alternative,  but  I  v;ant  to  put  J  in  now. 
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THE  CHAIRflANr   Hold  that  just  a  minute. 

Delegate  Taylor,  do  you  still  desire  to  offer 
your  Amendment  X? 

DELEGATE  TAYLOR:   Yes,  Mr.  Chairman.  • 

DELEGATE  KIEFER:   Mr.  Chairman. 

THE  CULL   MAN:   Delegate  Kiefer. 

DELEGATE  KIEFER:   Point  of  inquiry. 

THI  CHAIRriAN:   State  the  inquiry. 

DEL  GATE  KIEFER:   Amendment  J  is  to  section  4, 
Search  and  Se.  '.ure. 

TMf:  CHAIPJ'lAN:   I  said  we  would  pass  that  for  a 


moment. 


We  are  on  section  3,  and  Amendment  X  is  with 


respect  to  scTticn  3. 

Tl  is  will  be  amendment  6.   The  Clerk  will  read 
the  amendment . 

MP.  QUILLEN:   Amendment  No.  6  to  Committee 
Recommendation  R&P-l.  by  Delegate  L.  Taylor. 

On  page  :  Section  3,  Right  to  Due  Process  and 
Equal  Protcctior'   i"^  lino  31  --ftpr  the  period  add  the 
follov;ina  new  sentence: 
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"The  General  Assembly  shall  have  power  to  en- 
force this  section  by  appropriate  legislation." 

THE  CHAIRMAN:   The  amendment  is  offered  by  Dele- 
gate Taylor. 

Is  there  a  second? 

(Whereupon,  the  amendment  was  seconded.) 

THE  CHAIRMAN:   Delegate  Beatrice  Miller  seconds 


the  motion. 


The  Chair  recognizes  Lloyd  Taylor  to  speak  to  the 


amendjnent . 


DELEGATE  L.  TAYLOR:   Mr.  Chairman,  this  was 
taken  from  the  United  States  Constitution.   The  fifth  sec- 
tion of  the  United  rotates  Constitution  reads: 

"The  Congress  shall  compile  appropriate  icris- 
lation  to  enforce  tne  provisions  of  this  article." 

I  feci  this  is  an  affirmative  statement  empoweriri(g 
the  General  Assen-bly  to  enforce  the  provisions  of  this 
section  which  v;e  have  adopted. 

I  feel  that  so  many  times  we  have  lack  of  laws, 
and  the  General  '.sGembly  and  the  people  of  ^'arvlan:,  need 
encouragement  tnat  we  shall  receive  affirmative  action. 
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Many  times  the  government  of  flaryland  has  operated  in  a 
vacuum,  with  no  laws  pertaining  to  equal  protection, and 
often  we  have  relied  upon  the  United  States  Constitution. 

According  to  a  United  States  Civil  Rights 
Commission  report  on  schools  it  says,  "Section  5  gives  the 
Congress  the  power  to  emforce  the  amendment  by  'appropriate 
legislation. '   Recent  Supreme  Court  decisions  make  it  clear 
that  section  5  is  an  affirmative  grant  which  authorizes 
the  Congress  to  determine  what  legislation  is  needed  to 
further  the  aims  o:  the  amendment." 

I  feel  that  the  General  Assembly  should  be  en- 
couraged to  enact  Ir.ws  to  secure  the  protection  of  all  the 
citizens  of  the  Sta  x  rf  Maryland. 

TKL  CliAJPa'AIv :   Any  questions  o*"    the  snrnsor  of  trie 


amendment? 


Delegate  Kiefer  —  I  am  sorry  --  Delegate 


Gleason. 

DELEGATE  GLEASON:   Delegate  Taylor,  were  you 
referring  to  sectirn  5  of  Article  XIV? 

THE  ^IT:^TPVA^T.   Delegate  Tavlcr. 

DELE'"."'^!  L.  TAYLOR:   Yes. 
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THE  CHAIRMAN:   Delegate  Gleason. 

DELEGATE  GLEASON:   Nothinq  further. 

THE  CHAIRMAN:   Any  other  questions? 

Delegate  Kiefer. 

DELEGATE  KIEFER:   Mr.  Chairman,  I  rise  to 
oppose  this  amendment,  primarily  because  it  is  not  only 
unnecessary,  but  I  must  call  your  attention  to  the 
fact  that  a  Bill  of  Rights  that  we  have  proposed  here  is  a 
statement  of  those  inalienable  rights  that  government  shall 
not  take  away  from  individuals.  Consequently,  the  implemen- 
tation of  a  concept  like  this  takes  place  automatically 
and,  as  the  legislature  thinks  from  time  to  time  may  be 
necessary;  b  :t  we  are  not  stating  an  affirmative  right 
which  the  ao  -ornment  shall  implement  by  action  of  the  General 
Assembly. 

What  we  are  stating  is  an  inalienable  right  which 
shall  not  be  taken  away  by  the  government  or  any  court. 
Therefore,  this  lanquage  is  not  necessary.   It  is  even 
ridiculous.   It  is  not  to  be  compared  with  the  14th  Amend- 


ment. 


A-1  we  are  doing  is  restating  a  basic  inalienable 
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right,  and  therefore  I  would  suggest  to;  you  that  additional 
language  such  as  this  neither  adds  to  the  provision  --  is 
not  only  unnecessary,  but  I  think  a  little  out  of  place. 

I  would  therefore  recommend  that  you  reject  the 
amendment. 

THE  CHAIRMAN:   For  what  purpose  does  Delegate 
Taylor  rise? 

Does  any  other  delegate  desire  to  speak  in 
favor  of  the  amendment? 

Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   Mr.  President,  I  would 
like  to  ask  Delegate  Taylor  if  he  would  consider  striking 
out  the  three  words  in  line  5  "have  power  to,"  which  would 
let  that  amendment  read,  "The  General  Assembly  shall  en- 
force this  section  by  appropriate  legislation,"  which 
would  make  it  more  positive  than  saying  they  have  the 
power.   If  he  strikes  out  "have  power  to"  it  means  it  would 
be  mandatory  upon  the  General  Assembly  to  enforce  the 
provisions  of  section  3,  along  with  amendment  3  that  was 
added  this  afternoon. 

THE  CHAIRMAN:   Delegate  Taylor,  did  you 
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understand  the  sugqestion? 

DELEGATE  TAYLOR:   Yes,  I  understand.   But  I  feel 
that  I  was  trying  to  do  as  the  minority  did,  and  the 
majority  did  to  some  extent,  just  copy  the  language  from 
the  United  States  Constitution,  and  I  felt  that  this  would 
not  really  complicate  matters. 

THE  CHAIRT4AN:   I  take  it  that  you  do  not  accept 
the  suggestion,  then? 

DELEGATE  L.  TAYLOR:   That  is  right. 

THE  CHAIRr!AN:   Very  well. 

Does  any  other  delegate  desire  to  speak  in  favor 
of  the  amendment. 

Delegate  White. 

DELEGATE  KHITE:   fir.  Chairman,  I  was  just  reminddd 
of  something  :  learned  a  long  time  ago. 

If  I  were  in  Delegate  Taylor's  shoes,  I  would 
beware  of  Greeks  bearing  strange  gifts.   (Laughter.) 

TliE  CI;7I?^KA>3:   Do  you  desire  to  speak  in  opposi- 
tion?  Does  any  dslaaate  desire  to  speak  in  opposition? 

Docs  ar  ,  delegate  desire  to  speak  in  favrr? 


Court  Hrpnrt^ 


THt  JACK    SALOMON    REPORTING   SERVICE 

ino  Equilnlilr  DuililiiiK 

Baltimore,  Maryl.ind  21202 


539-S7G0 


1 

2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


8951 


DELEGATE  KOCER:   I  would  just  like  to  say  T^ren" 
to  Mr.  \Jhite'3  very  philosophical  remarks. 

THE  C;iAIF.:'!AN:   Are  you  ready  for  the  question? 
Pving  the  auorum  bell,  please. 
Delegate  Koss . 

DELEGATE  KOSS:   There  is  a  whole  group  here  who 
doesn't  have  a  copy  of  the  amendinent.   We  would  like  to  have 
a  copy  of  it  before  we  are  forced  to  vote  on  it. 

THE  CHAIPi'IAK:   Any  Delegates  who  don't  have  a 
copy  of  Amendrent  6  please  indicate,  and  the  pages  will  brinig 
you  a  copy. 

Delegate  Harry  Taylor. 

DELEGATE  H.  TAYLOR:   Mr.  Chairman,  while  '-e 
are  waiting  ""cr  the  amendment  to  be  distributed,  T  w.-uld 
like  to  make  o  parliamentary  inquiry. 

THE  CHAIRMAN:   State  the  inquiry. 
DELEGAT"  If.  TAYLOR:   On  the  withdrawal  of 
amendments  vc  have  neard  debate  on  and  we  get  to  the  point 
where  we  are  about  \o   vote  on  the  amendment  and  sometimes 
the  sponsor  ar*-'^  =>  ^^^.-..^-^  and  ^ '^  vithdrr.ws  the  r'^.e:;  . 
v;hon  we  iiavc      -"•   an  opportunity  ^o  act  on  it,  I  \Ja'^ 
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wondering  whether  i  -  is  possible  for  these  amendments  to  be 
withdrawn  with  pre ^i. dice  so  that  we  don't  have  to  sit 
here  and  anticipate  that  they  will  be  ccminq  back  ag.iir. , 
because  I  think  it  is  unfair  to  the  Committee  to.  listen 
to  the  debate  and  t'  qet  to  the  point  where  they  want  to 
vote  and  then  to  he    a  ^n  amendment  withdrawn,  to  perhaps 
be  submitted  v;hen  wo  are  in  a  better  mood. 

THE  CHAIRMAN:   Under  the  explicit  provisions  of 
Rule  44,  an  amendment  may  be  withdrawn  by  the  maker  at  any 
time  before  it  is  put  to  vote.   There  is  no  procedure  by 
which  it  can  be  withdrciwn  only  with  prejudice. 

Any  other  delegate  can  offer  the  amendment  and 
put  it  to  vote  if  he  chooses  to  do  so. 

I  might  point  out  that  I  believe  there  have  been 
very,  very  few  cases  in  which  an  amendment  withdrawn  has 
been  resubmitted. 

Arj;  you  ready  for  the  question  on  Amendment  6? 
Do  all  delegates  have  a  copy? 

The  question  arises  on  the  adoption  of  Amend- 
TTient  \'o.  6.  A  ^^nt*:^  -v?  is  a  vote  in  favor  rf  the  p.r".^'  ' - 
ment.   A  'ote  No  is  e\    vote  againc-t. 
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Cast  your  votes. 

Have  all  delegates  voted?   Does  any  delegate 
desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

There  L:  -n>-,  20  votes  in  the  affirmative  and 
92  in  the  negative,  the  motion  is  lost  and  the  amendment 
is  rejected. 

Delegate  Kiefer,  do  you  desire  to  offer  your 
amendment  to  section  3? 

DELEGATE  KIEFER:   Mr.  Chairman,  I  am  not  going 
to  offer  it.   It  is  in.   Let  it  stay  the  way  it  is. 
My  amendment  was  to  eliminate  the  word  "religion,"  because 
I  felt  that  we  had  covered  it,  but  I  don't  want  to  take 
the  time  of  the  Convention. 

THE  CHAIRMAN:   Very  well.   The  amendment  will 
not  be  offered. 

Are  there  any  other  amendments  to  section  3? 

Delegate  Winslow. 

DELEGATE  WINSLOW:   Mr.  Chairman,  a  point  of 
personal  pri'"ilor.:   •  Lr-asc. 

THE  CU7.      :''iN:   State  the  privilege. 
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DELEGATE  WINSLOW:   In  the  balcony  above  my  head 
are  40  members  of  the  Baltimore  County  Women  Educators, 
together  with  their  president,  Mrs.  Gosnal.   I  hope  the 
Committee  will  join  me  in  welcoming  them  for  this  evening's 
session. 

THE  CHAIRMAN:   We  are  delighted  to  have  them. 
(Applause. ) 

THE  CHAIRMAN:   Delegate  Maurer. 

DELEGATE  MAURER:   Mr.  Chairman,  I  have  a 
parliamentarv  inquiry. 

THE  CHAIRMAN:   State  the  inquiry. 

DELEGATL  MAURER:   Is  it  possible,  still,  to  ask 
the  Chairman  of  the.   Committee  a  question  about  due 
process? 

THE  CHAIRr^lAN:   Yes.   But  let  me  find  out 
first  if  there  are  any  other  amendments  to  this  sectior. . 

Are  there?  any  other  amendments  to  section  3? 
The  Chair  hears  none. 

For  what  purpose  did  Delegate  Bard  rise? 

DELI  "ATE  3ARD:   Personal  '^ri'"ileae,  Mr.  Ch'  -  - 

TiiL  C:iAir;MAN:   Stats  tre  orivileqe. 
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DELEGATE  BARD:   I  would  just  like  to  announce 
that  in  the  balcony  facing  you  there  are  nembers  of  the 
Johns  Hopkins  University  Class  on  Local  and  State  Govern- 
ment in  Maryland. 

THE  CHAIPMAN:   We  are  deliqhted  to  have  you. 
(Applause.) 

VJill  yen  yield  to  a  question  from  Delegate  Maurelr? 

CZLEGAT7.  KIEFER:   Yes. 

DELEGATE  MAURER:  Did  your  committee  consicer 
due  process  in  connection  with  administrative  procedures, 
and  if  so,  would  you  care  to  comment  for  the  record  on  it. 

THE  CHAIRMAN:   Delegate  Kiefer. 

DELEGATE  KIEFER:   Due  process,  as  we  set  it 
forth  in  this  proposal  and  as  it  is  met  in  the  First 
Amendment  and  the  14th  Amendment,  applies  to  all  actions 
—  it  says  "no   person  shall  be  deprived  of  life,  liberty 
or  property  v;ithout  due  process  of  law." 

This  not  only  applies  to  a  judicial  proceedina, 
but  also  to  an  administrative  proceeding. 

As  '.'ou  probably  knov; ,  there  is  an  administrat  i  \'P 
stt.tute  in  ,      -....  ;hich  provic  ::g  for  procedures  of 
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handling  certain  matters  before  certain  boards  and  proce- 
dures are  established. 

Mov7,  if  a  person  were  aggrieved  by  an  action  of 
an  administrative  body  which  they  felt  denied  them  due 
process,  there  is  a  procedure  for  appeals  to  courts,  and 
the  matter  world  g^t  to  courts.   But  very  definitely  due 
process  would  apply  to  all.   This  would  apply  to  admini- 
strative procedures  as  well  as  court  procedures. 

THE  CHAIRM;^N:   Delegate  Grant. 

DELEGATE  GRANT:   In  view  of  the  amendment  which 
we  made  which  added  the  word  "religion  to  the  section," 
and  in  view  of  the  "act  that  we  turned  down  a  further 
amendment  to  change  that  to  "free,"  do  you  interpret  the 
word  "revision"  to  apply  to  situations  like  the  Schow- 
^urow  case  or  the  Mappe  case? 

DLLEG/'.:  .  KIEFER:   Yes.   Specifically  in  cases 
like  Schowgurow,  that  was  the  case  where  a  person  had  been 
indicted  by  ri  gran'i  jury  and  lie  v>;as  a  member  of 
I  believe  the  nindu  faith,  and  because  the  jury  was  sv/orn 
with  resneot  to  ^    b<^lief  in  God,  he  felt  that  he  vnp  '  i 
criminated    ainG'^ 
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I  would  assume  this  v;ould  cover  that  which 
is  already  covered  in  section  2,  so  I  think  the  word 
"relioion"  ir  section  3  is  unnecessary  and  would  tcrd  to 
be  confusing. 

I  did  not  v-ant  to  waste  the  time  of  tiie  com- 
mittee in  ta/.inq  i   any  further. 

DELEGATE  GRANT:   You  intended  the  broadest 
possible  interpretation  of  religion,  and  did  not  mean  ''.^. 
limit  it  to  belief  in  the  supreme  diety? 

DELEGATE  KIEFER:   That  is  correct. 

THE  CHAIRMAN:   Now  we  come  to  section  4. 

DELEGATE  BOTHE :   Yes. 

THE  CHAIRMAN:   The  pages  will  please  distribute 
the  Bothe  amendment. 

Ti  e  Clerk  will  read  the  amendment. 

M".  QUILLEN:   TVmendment  No.  7  to  Committee 
Recommendation  R&P-  .,  by  Delegate  Bothe: 

"On  page  2,  Section  4,  Search  and  Seizure: 
Right  to  Privacy,  in  line  47  after  the  period  add  this  new 


sentence 


•ic'cncc    secured    in   "".olation    of    these 
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provisions  shall  not  be  used  agcmst  any  person  in  ar/ 
proceedings,  either  civil  or  criminal  in  the  courts  r 
before  any  agencies  of  the  State." 

THE  CllAJ^LKAN:      The  amendment  has  been  submi't-' 
oy  Delegate  i -the.    i    there  a  second  to  the  amendment? 

(WhereupcT,  the  amendment  was  seconded.) 

THE  CHAiruMAN:   The  amendment  is  seconded  by 
Delegate  Bennett. 

The  Chair  recognizes  Delegate  Bothe  to  sneak 
to  the  amendment. 

DELEGATE  BOTHE:   Mr.  Chairman  and  fellow 
delegates : 

The  Committee  on  Personal  Rights  has  proposed 
a  section  4  which  m  nany  respects  is  analogous  to  the 
'^th  Amendment  -.^  the  United  States  Constitution,  except 
that  it  adopts  language  designed  to  guarantee  that  the  righjt 
of  privacy  which  the  Supreme  Court  has  held  to  be  synony- 
mous with  the  protection  against  unreasonable  searches  and 
seizures  extends  tr  areas  which  are  now  in  the  state  of 
uncertainty,  becau.'^<='  when  the  4th  Amendment  was  rlr.ccJI 
m  the  Const -t-.-.ticn  200  years  ago,  no  one  had  knov/n  of  x:hc 
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various  insiJeous  devices  by  which  one's  privacy  and  per- 
sonal life  could  be  invated  that  have  now  come  to  the 
fore  in  our  national  life. 

If  I  recall  correctly,  no  questions  were  asked 
of  Chairman  Kiefer  regarding  our  proposal  for  section  4, 
which  rather  astonished  me,  because  I  think  it  is  one  of  thie 
few,  if  not  only  oiaceis  in  the  proposed  new  Constitution 
where  very  substantial,  very  personal  and  very  real  rights 
are  being  advanced  to  the  people  of  Maryland  which  may  not 
be  available  to  those  in  any  other  State. 

The  subject  of  search  and  seizure,  as  those  SO 
odd  lawyers  who  are  in  this  room  are  aware,  is  an  extremely 
complex  one,  and  in  the  ten  minutes  which  I  have  to  explain 
my  amendment,  I  couldn't  begin  to  scratch  the  surface  of 
it;  and  I  will  not  attempt  to  do  so. 

I  think  ooth  lawyers  and  laymen,  we  all  under- 
stand that  the  protection  against  unreasonable  searches  and 
seizures  is  the  basis  on  which  the  privacy  of  the  individual 
is  constituticnallv  protected;  and  it  is  the  means  by  which 
the  Committee  rn  Personal  Rights  and  the  preamble  sonrr'^^ 
to  perpetuutc  it  i..  the  new  Constitution. 
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Originally  our  committee  had  the  clause  wnicii  I 

am  proposing  now  as  an  amendment  in  the  majority  rcrort. 

It  was  deleted  for  reasons  of  which  I  am  not  certain. 

I  am  certain,  however,  that  the  additional  riaht-s  ir-\    the 

security  which  the-  k  re  meant  to  maintain  were  ac^ewu-u 

along  with  it,  becaur.c  it  is  one  thing  to  say  that  par     I? 

shall  have  securit   ir  their  houses  and  effects  and 

communications.   I   is  quite  another  to  indicate  how  these 

rights  are  to  be  p-ctected.  j 

i 
Now,  Amendment  7  would  place  in  the  Constitution! 

of  the  State  the  s(  called  exclusionary  rule,  and  it  would 

make  that  rule  applicable  not  only  to  criminal  cases,  but 

to  all  proceedings,  both  civil  and  criminal,  before  the 

courts  and  the  ager -ios  of  the  State.   And  I  will  hastily 

tell  you  that  the  '  roreme  Court  has  not  acne  quite  that  far 

I  think  eventually  they  will. 

But  if  ■  "  mean  to  protect  the  people  in  their 

riaht  of  privacy,  tnis  is  the  one  reans  of  doing  it:  and  th|e 

rest  of  the  sectio:.  is  utterly  effectless  if  we  don't. 

The  exclusionary  rule  simply  means  that  when  evidence  is 

obtainea  in  vi"  --  .  r.  of  the  Atl\   ^.rcndment,  or  sectir;. 
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as  we  will  have  it  in  the  new  Maryland  Constitution,  tliat 
evidence  cannot  be  introduced  aaainst  a  defendant  in  a 
court. 

! 

i 
As  a  result  of  the  exclusionary  rule  which  the   | 

Supreme  Court  ha~  imposed  upon  the  States  in  criminal 

proceedings,  it  is  true  that  some  criminals  qo  free  because 

the  constable  blundered.   There  are  cases  in  which  a  person 

is  found  --  or  where  there  is  evidence  in  a  criminal  case 

of  quilt  of  an  individual  which  cannot  be  admitted,  even 

thouqh  it  is  valid  evidence,  because  it  was  obtained  il- 

leqally,  and  en  the  surface  of  it,  this  seems  to  be  a  very 

i 
wrcnq  thing,  that  a  quilty  person  should  qo  free  because  the 

evidence  that  was  obtained  is  evidence  that  violated  his 

I 
personal  rights.  j 

! 

But  I  say  to  you  in  cases  since  1914  when  the    i 
Supreme  Court  first  announced  and  developed  the  exclusionari^ 
rule  it  has  been  shown  that  this  is  the  one  means  by 
which  the  riqht  of  the  individual  to  private  domain  can  be 
protected;  not  only  the  guilty  individual  --  and  they  make 
up  a  bare  fraction  cf  cur  total  population  --  but  tho 
entire  citizc::r^  of  -he  State  and  the  nation  can  only  be 
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protected  if  the  law  enforcement  authorities  nay  not  attempt 
to  find  incriminating  evidence  through  the  use  of  illegr.l   i 

! 

means.   And  it  is  not  the  guilty  who  matter  in  the 

situation,  l)ut  the  innocent. 

Now,  the  ejcclusionary  rule  has  only  beer  c.foc- 

i 
tive  in  Maryland  since  1961  when  in  the  cases  of  "lappe  v.   I 

Ohio  the  Supreme  Court  dictated  that  the  States  would  have  to 

follow  it.   In  the  200  years  of  the  4th  Amendment's  exist- 

ence  it  was  not  until  1961  that  the  citizens  of  Maryland   j 

I 
by  fiat  of  the  Supreme  Court  actually  had  to  accept  and  liVe 

by  it.  And  in  all  felony  cases  we  had  a  statute  known  I 
as  the  Bauze  Act  which  forbade  the  introduction  of  ; 
evidence  illegally  seized  in  misdemeanor  cases,  but  | 
its  effect  was  very  limiting.  This  proposal  would  carry  i 
the  concept  of  the  exclusionary  rule  not  only  into  cri-.irai 
cases,  but  into  any  cases  where  a  court  or  a  State  acercy 
acted . 

It  is  extremely  important  in  protecting  the  right 
of  privacy  because  it  would  take  a  great  deal  of  the  impe- 
tus out  of  the  invasions  of  nrivacv  which  occur  dr.y 
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TIE  CHAIPMAN:   Deleurte  Bothe,  you  have  crl:-  taree 
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minutes  left  for  questions. 

DELEGATE  BOTHE:   I  will  have  to  answer  my  own 
questions,  I  see. 

What  thi;-  vrould  do  would  be  to  forbid  the  St?.tc 
in  any  respect  to  i.    illegally  seized  evidence  ?rrair  ■ 
anyone  in  State  proceedings. 

Now,  I  will  stop  there,  because  I  sunoose  t  -^re 
may  be  some  questions.   It  is  not  a  simple  concept. 

TIE  CHAIRMAN:   Are  there  any  questions  of  the 
sponsor  of  the  amendment? 

Delegate  ^ybczynski. 

DELI:G^T:  ■"/'BCZYNSPCI:   Delegate  Bothe,  in  the 
event  that  a  place  cf  business,  such  as  a  restaurant  or  a 
niaht  club  were  rai:;cd  and  were  found  to  be  engaged  ir.  illi 
cit  operaticr;s,  v/hate''-er  they  might  be,  and  for  a  very 
bare  oossibility  dis'nissed  in  criminal  court,  is  it  the 
intenr  of  thi?^  amenrneint  that  this  same  licensee  woui   not 
be  brought  before  t>e  liquor  license  bureau,  for  instance, 
to  answer  before  th-^  .iquor  board? 

THE  CHAI^^'AN:   Delea=ite  Bothe. 

DELEGATE  BOTHE:   Del^^qate  Rybczynski,  ycu  are 
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assuninq ,  of  ccurs  '.that  the  raid  was  an  illeqal  ra^. 
because  there  are  ranv  that  aren't. 

ins  CKATPMAN:  Delegate  Rybczynski. 

DTLEGATL;  "^YliCZYNSKI:   For  the  r.urposc- 
this  aucstion  that  i^  true.   I  an  askina  yoi.  thr.   --rucstiT/n 
that   because  ^f  the  failure  of  the  constable  to 
properly  ser  :•  '  ":  warrant,  as  you  said  a  little  v;hile  a"0, 
the  charge  is  iisnjussed  in  criminal  court.   By  this  amend- 
ment would  ir.  be  true  that  that  same  licensee  could  net 
be  brought  before  the  licensing  agency  which  issued  the 
license  in  the  first  place? 

DELEGATE  BOTHE:   You  are  obviously  trying  to 
create  the  i.rression  that  if  the  warrant  v^eren't  properly 
served  it  would  constitute  an  illegal  search..   As  a  bettor 
lav:yer  than  I  ani,  y  ^u  know  this  is  not  so. 

The  reasonableness  of  serrch  and  seizure  vculd 
re  the  questicn  ;.;e  ore  the  administrative  aacncy.   And      j 
tne  ^act  that  the  criminal  procee.linq  found  that  the  c.- 
ccr.ce  wa.~  inadmissible  would  not  necessarily  be  bindinr,  upoh 


he  Iiqv-:r  boar'  ^ 


.vnctner    tr.~i   e 


•«-  wh;3te^'er    agenc\'    "it  '■•^'^   '-.'ho    '^'"^tcr" 
.    j    could    be    u:^  ic      qains-    the    license 
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THE  CHAIRMAN:   Delegate  Byrnes. 

Delegate  Bothe  has  only  one  minute  left. 
There  are  two  people  with  questions,  including  yours. 

DELEGATE  BYRNES:   Would  you  leave  to  judicial 
development  the  question  of  whether  or  not  this  would 
extend  to  the  indirect  results  of  illegal  searches  and 
seizures,  the  Wong  Sun  doctrine,  to  say  it  to  you  very 
quickly? 

THE  CHAIRI-IAN:   Delegate  Bothe. 

DELEGATE  BOTHE:   A  qreat  deal  of  this  would 
have  to  be  left  to  judicial  interpretation.   It  is  only  a 
question,  as  the  fourth  amendment  has  always  been, 
what  is  an  illegal  and  unreasonable  search? 

This  amendment  does  not  propose  to  go  into  all 
that  detail.   It  wovlld  have  to  be  a  judicial  question. 

THE  CHAIRMAN:   Delegate  Hargrove. 

DELEGATE  HARGROVE:   Is  it  your  intention  in  this 
amendment  to  give  to  private  citizens  more  of  a  right  to 
invade  the  privacy  than  to  the  State  in  a  civil  case? 

DELEGATE  BOTHE:   Are  you  speaking  nov;  of  the  ^:.r 
that  a  private  citizen  would  probably  not  be  able  to  obt;. 
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X     a  warrant? 

2  DELEGATE  HARGROVE:   No.   You  don't  have  to  obtai 

2     a  warrant  under  this  provision.   If  you  need  one,  as  you 
4     know,  you  can  affect  a  search  without  a  warrant. 
g  What  I  rm  referring  to  is  where  the  State  acts 

g     as  an  individual  in  a  civil  proceeding/  and  would  you  bar 
n  the  State  in  obtaining  the  evidence  because  of  this  amend- 

g     ment,  whereas  the   rivate  citizen  could  obtain  the  same 
information  and  it  could  be  admissible  in  a  civil  case? 
2_Q  DELEGATE  BOTHE :   I  think  the  point  of  the  amend- 

■yx  ment  is  exactly  the  opposite  to  what  you  state,  and  that 

■\o  is  to  make  it  impossible  for  a  private  citizen  to  do  that 

which  the  State  couldn't  do. 

THE  CHAIRMAN:   Your  time  has  expired.  Delegate 
Bothe. 

Delegate  Kiefer. 

DELEGATE  KIEFER:  Mr.  Chairman,  I  rise  again, 
sorrowfully,  to  oppose  this;  but  I  must  oppose  it  vigor- 
ously. 

I  realize  that  thecommittee  oriciinally  ha.l 
adopted      language  similar  to  '.   is,  but  I  just 
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have  to  tell  you  it  is  another  example  where  a  beautiful, 
sophisticated  lady  can  twist  a  bunch  of  men  around  her 
f inqer . 

However,  a  few  days  later  we  came  to  our  senses 
and  realized  that  this  went  far  further  than  we  thought  it 
ought  to  go  in  a  Constitution. 

Now,  I  can't  help,  when  I  think  of  all  the  thinqfs 
that  this  would  do,  of  the  cartoon  that  I  am  sure  you  have 
seen,  of  the  high  school  girl  sitting  on  the  phone  who 
hears  a  click  and  says,  "Mother,  if  that  is  you 
on  the  other  line,  just  remember  wiretapping  is  an  inva- 
sion of  privacy  and  illegal." 

This  is  fraught  with  great  danger.   It  is  a 
real  raid  on  the  treasury  and  aoes  far,  far  further  than 
any  court  har^  ever  decided,  because  we  do  not  get  into 
civil  and  adr.inist rative  matters. 

It  would  louse  up  the  divorce  actions,  and 
goodness  knows  what  it  would  do. 

I  must  say  this  to  you.  We  are  in  a  very  compli 
cated  field  of  wiretapping  and  eavesdropping  with  electroni 
devices  and  so  foith.   We  put  in  this  Constitution  a  \ci-. 
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interesting  and  I  think  far-reaching  statement 
when  we  said  there  shall  be  no  unreasonable  invasion  of 
privacy,  but  we  must  leave  to  the  courts  and  to  the  legis- 
lature the  implementation  of  this  concept.   It  is  a  concept 
that  has  existed  for  many  years.   It  becomes  increasinqly 
important  now.   However,  don't  confuse  that  concept  of  this 
thing  of  avoidinq  or  eliminating  evidence.   This  is  a  rule 
of  evidence.   This  is  a  matter  for  the  courts  to  determine. 

It  has  no  place  in  the  Constitution. 

Now,  as  I  said,  interceptions  of  communications 
and  wiretapping,  bugging  and  so  forth,  is  a  very,  very 
complicated  matter.   This  is  a  matter  that  the  Supreme 
Court  has  ruled  on  in  specific  cases.   It  is  not  quite 
as  simple  as  Deleqate  Bothe  would  have  you  believe. 

In  the  very  recent  case  of  Berger  versus  New  Yor}; 

in  a  dissent  by  Judqe  Black,  Justice  Black,  he  pointed 

out  that  the  4th  Amendment  does  not  prohibit  the  use  of 

illegally  obtained  evidence;  that  it  has  been  in  common 

law  for  centiries,  and  that  as  long  as  the  evidence  is 

material  it  can  be  introduced. 

I 
lie  di;;  point  out  that  he  voted  ^or  the  majority  | 
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1  in  Mappe  versus  Ohio  because  it  involved  a  situation  involve 

2  in7  the  5th  Amendment,  and  he  thought  it  was  a  matter  where 

I  ' 

3  that  evidence  should  be  excluded.  ' 

4  This  is  a  very,  very  complicated  case.   Remember, 

I 
e     a  woman  never  loses  ar.  argument.   At  best,  she  fails  to  nakfe 

g     her  point.   I  hope  t'hat  she  has  failed  to  make  her  point 

rj    I    and  that  you  will  reiect  this  amendment. 

I 

Q  THE  CHAIRK?.N:   Any  further  discussion?   Are  you 

Q     ready  for  the  question? 
TQ  The  Clerk  will  ring  the  quorum  bell. 

Y^  Delegate  Bennett. 

DELEGATE  BENNETT:   Mr.  Chairman,  our  distinquishtd 
chairman  has  given  us  some  beautiful  generalities  here 
this  evening  on  women  and  various  and  other  thinqs,  but 
all  this  amendment  says  is:   Do  you  mean  what  you  say? 
Do  you  mean  to  disclose  or  to  refuse?   Do  you  mean  to  cis- 
close? 

If  you  mean  to  say  that  there  are  certain  kinds 
of  searches  and  seizures  that  should  not  be  allowed  and 
then  to  enforce  that,  you  have  got  to  provide  that  thr- 
evidence  so  obtained  cannot  be  :  :~'.troduced .   That  is 
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simple,  straight-forward  question:   Do  you  mean  what  you 
say? 

Now,  if  you  mean  that  interception  of  communi- 
cations should  not  be  allowed,  then  you  vote  in  favor  of 
this  amendment.   If  you  want  to  lieave  it  in  vague  qenerali 
ties  with  no  enforcement  provisions,  then  you  vote  against 
this  amendment. 

It  is  UD  to  you  to  decide  whether  you  are  opposep 
to  invasions  of  privacy.   It  is  up  to  you  to  decide  v/hether 
you  are  opposed  to  wiretapping. 

If  you  are  opposed  to  wiretapping  and  you  want 
to  see  the  wiretapping  ban  carried  out,  then  you  vote  in 
favor  of  this  amendment. 

THE  CHAIiy^lAN:   Does  any  other  delegate  desire  to 
speak  in  opposition  to  the  amendment? 

Delegate  Willoner. 

DELECtATE  WILLONER:   Mr.  Chairman,  I  wish  to 
speak  in  opposition  to  this  amendment.   I  wish  to  point  out 
several  thincs  that  differ  in  this  amendment  from  the  preseint 
state  of  the  law. 

First,  the  Weeks  case  provides  for  exclusion  of 


(  uitrl  HrpnrI'  rt 


THE   MCK    SALOMON   REPOKTING   SERVICE 

100  Kquiliililc  IliiililiiiK 

Bullimoro,  MarylniiH  2I20: 


539-6760 


1 

2 

3 

4 

5 
6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

16 

17 

16 

19 

20 

21 


8971 


evidence  seized  in  violation  of  this  article  in  criminal 
cases,  only.   But  a  State  can  obtain  a  warrant;  a  citizen 
could  not.   So  a  citizen  could  never  gather  information 
with  a  warrant  under  this  provision.   Therefore,,  wc  would  npt 
only  be  excludinq  evidence,  but  ending  the  possibility  of 
ever  getting  evidence. 

Secondly,  ve  now  have  a  prohibition  against  wire-- 
tapping and  eavesdropping  evidence  being  admissible  in 
evidence.   This  is  provided  by  statute.   So  not  only 
is  it  illegal  to  obtain  wiretap  and  eavesdrop  evidence,  but 
it  is  also  inadmissible  evidence  in  court.   So  that  is  already 
prohibited. 

There  is  what  I  would  call  a  purist  reason  for 
objecting  to  this  particular  amendment,  and  that  is  that 
this  changes  the  concept  of  the  Bill  of  Rights  as  it  is 
proposed.   The  Bill  of  Rights  is  a  series  of  "Thou  shalt 
not's."   This  is  not  a  "Thou  sahlt  not."   It  is  not 
that  the  State  shall  not  do  something.   This  is  an  indivi- 
dual or  private  persons,  and  not  on  the  powers  of  the 


State. 


For  this  reason,  I  want  to  urge  that  you  vote 
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1  against  this  amendment. 

2  THE  CHAIRMAN:   Does  anyone  desire  to  speak  in 

3  favor? 

4  DELEGATE  BOTHE:   Mr.  Chairman,  I  would  like  to 
g     speak  very  briefly. 

Q  I  was  going  to  sit  down  and  say  I  would  vote 

17     against  sex  if  you  vote  against  this  amendment. 
Q  But,  Delegate  Willoner,  as  far  as  the  wiretap 

Q     evidence  concerned  being  excludable,  it  is  only  wiretaj 

iQ     and  not  eavesdropping  devices  which  are  excluded  by  statute 

j^j^     under  Maryland  law  today. 

22  Secondly,  as  for  the  Constitution  providing 

only  for  limitations  on  the  action  of  the  State,  this  amend}- 
ment  does  not  call  for  any  limitation  on  nrivate  action. 
It  merely  says  that  the  Courts  shall  not  countenance  anv 
abuse  of  the  4th  T^endment  or  section  4  of  our  new 
Constitution,  which  is  certainly  an  element  of  State  action; 
and  for  these  reasons,  I  would  suggest  that  both  of  the 
points  which  Delegate  Willoner  has  raised  and  ones  which 
I  respect,  if  arcAf>'-'tc ,    are  not  ar-r^^l  icablc  to  thi?=;  ---r,"l 
ment  which  is  proposed  here. 
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THE  CHAIR'^N:   Delegate  Bothe,  in  view  of  the 
statements  by  Delegate  Willoner  and  your  reply,  the 
Chair  would  like  to  ask  a  question  or  two  for  the  infor- 
mation of  the  Committee  on  Style. 

Your  amendment  in  lines  3  and  4  says  "evidence 
secured  in  violation  C'f  these  provisions." 

Can  you  indicate  what  is  referred  to  by  the  word^ 
"these  provisions''?   In  other  words,  does  it  refer  to  the 
whole  of  section  4,  or  does  it  refer  onlv  to  lines  43  tc 


the  end? 


DELEGATE  BOTIIE :   Mr.  Chairman,  it  would  refer 


to  the  whole  of  section  4.   However,  as  has  been  pointed 
out  by  me  and  by  Delegate  Willoner,  the  possibility  of  a 
private  citizen  being  able  to  obtain  a  warrant  is  virtually 
nonexistent. 

THE  CHAIRMAN:   That  is  why  I  asked  the  question 
because  the  first  part  of  section  4,  as  I  read  it,  has 
nothing  whatsoever  to  do  with  warrants,  and  if  your  answer 
is  that  evidence  secured  in  violation  of  these  provisions 
means,  for  instance,  an  invasion  of  privacy  as  stated  in 
41,  or  intercention  of  communications  as  stated  in  39  and 


<  itiirl  Hrporlrrs 


rilE  JACK    SALOMON   REPORTING  SERVICE 

100  Equitablp  DuilrlinK 

Baltimorr,  Marylnnd  21202 


53$-6/C0 


1 

2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


8974 


40,  I  take  it  it  would  have  nothing  to  do  with  a  search 
warrant.   Is  that  correct? 

DELEGATE  BOTIIE:   As  applied  to  a  case  in  which 
a  warrant  --  of  course,  where  there  is  no  warrant  and  where 
there  is  an  unreasonable  search  or  seizure,  there  would  be 
no  admissibility. 

THE  CHAIRMAN:   Well,  to  be  specific,  because  I 
don't  understand  the  application  of  your  amendment,  in  view 
of  what  you  just  said,  in  a  private  matter,  a  civil  proceed- 
ing, suppose  one  takes  moving  pictures  of  a  person  claiming 
to  be  injured  as  a  result  of  an  automobile  accident. 

If  it  was  deemed  that  those  moving  pictures  were 
an  unreasonable  invasion  of  privacy  of  a  person,  would  it 
mean  that  they  would  not  be  admissible  in  evidence? 

DELEGATE  BOTHE:   That  is  correct. 

THE  CHAIRMAN:  And  the  same  thing  would  be  true  j 
if  a  witness,  an  eye  witness,  not  moving  picture,  observed  I 
conduct  which  might  be  evidence  in  a  divorce  case;  if  it 
were  deemed  an  unreasonable  invasion  of  privacy  it  would 
not-  be  admissi  b"*  o? 

DELLIATE  BOTHE:   With  the  proviso  that  the 
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^     court  would  have  latitude  to  determine  what  unreasonable 
2     menat,  as  they  do  in  all  Constitutional  language. 

THE  CHAIRMAN:   But  the  point  I  am  trying  to  get  i 
^     clear,  it  is  your  clause  in  referring  to  these  provisions 
is  not  limited  to  the  obtaining  of  evidence  as  a  result  of 
a  search  warrant? 

DELEGATE  BOTHE :   That  is  correct,  and  that  is 
also  true  in  a  criminal  case,  as  I  am  sure  you  are  aware. 
THE  CHAIRMi\N:   Delegate  Henderson. 
DELEGATE  HENDERSON:   fir.  Chairman  and  fellow 


5 
6 
7 
8 
9 

10 

^^     delegates 

I  had  hoped  I  would  not  have  to  rise  to  speak 
against  this  amendment,  because  I  thought  it  v>^as  so  clear 
as  to  which  was  the  best  side  of  the  argument;  but  sir.c2 
there  seems  to  be  some  doubt  in  a  gcod  many  peoples'  minds, 
I  want  to  register  ny  unalterable  opposition  to  this  amend- 
ment . 

When  you  get  into  the  realm  of  civil  rights,  it 
is  completely  beyond  anything  of  which  I  am  aware  in  the 
whole  of  juris  pruccnce  at  the  present  time. 

VJhen  you  come  to  the  field  of  criminal  appeals. 
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1  li  we   have    a   decision   of    the   Supreme   Court  which    rcverrr  .    the 

11 

2  common  law  rule  of  Maryl'and  and  of  the  majority  of  all  t.ie 

3  States  and  thr  Lriijli  ^h  common  law  rule  in  an  extremely 

4  hard  case  from  one  at  least  --  that  was  a  five  to  four 

5  decision,  and  one  rf  the  judges,  as  has  been  nointed  r 
5  here,  Mr.  Justice  i.Tack,  has  since  limited  the  effect  rf 
7  his  decision  to  the  facts  of  that  particular  case. 
3  Now  -.76  are  here  dealing  with  a  matter  of  whore 
9  the  rights  of  the  general  public  are  concerned.   The  idea 

10  o^  a  person  admittedly  guilty  going  free  just  because 

W  some  policeman  has  exceeded  his  authority  was  anathma 

12  to  the  former  Supreme  Court  and  to  most  of  the  courts  in  this 

13  country.  1 

i 
■yA    I  It  is  a  question  which  is  highly  debatable.   If 


;|  the  Supreme  LDurt  r;nould  reverse  itself  or  modify  m  any 

I  decfri-e  its  ext,r3:;  •''y  --  and  it  is  verv  extreme  --  contrc- 

I      ' 

li 

!'  vor-ial  decision,  it.  would  be  unfortunate  to  have  tl;i9  frc20n 


,Q  [   in  our  Constitution,  and  I  hope  we  will  not  do  it 


Til;'  rilATPMAN:   Is  there  any  further  discussion? 
Are  you  rear    or  the  question? 

o  (  !•  J.K  Will  ring  the   uorum  .-oil. 
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The  question  arises  upon  the  adoption  of  Arcnd- 
ment  No.  7.   A  vote  Aye  is  a  vote  in  favor  of  the  anend- 
ment.   A  vote  llo    is  a  vote  aqainst. 

Cast  your  votes . 

Has  eve  "•'  delegate  voted?   Does  any  deleor^.c  '.e- 
sire  to  change  hi.   ote? 

The  Cle.k  will  record  the  vote. 

There  ;)(  mg  22  votes  in  the  affirnative  and  9  7 
in  the  negati^'e,  t'^.e  motion  fails  and  the  amendment  is 
rejected . 

Delegate  Bothe,  do  you  now  desire  to  offer  one 
of  the  other  amend'-.ents? 

DELEGAIT.  30THE :   There  is  just  one. 

Till".  CHA:r:iaN:   I  had  H  and  Q.   Q  is  substan- 
tially the  scr -  as  the  one  just  offered.   I  assume  you 
don't  want  tc  offer  that. 

DELEGATE  30THE:   What  is  Q,  sir? 

THE  CHAIR.MAN:   It  leaves  out  two  words  that  are 
contained  in  Amendment  J.   It  is  the  same  as  Amendment  7, 
o:'^rpt  that  ^  "      -  "before  anv  aacncic?"  are  c 

JE.r'^^TE    liOTilE:       I    think    that   -vas    a    style 
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THE  CHAIRMAN:   The  pages  will  please  distribute 
Amendment  H,  II  for  Henry. 

Delegate  Bothe,  the  Chair  had  some  question 
about  the  adir,issibility  of  this  amendment,  because  it  is 
very  similar  to  the  amendment  just  offered.   I  am  reservinn 
the  final  decision  pendinq  your  explanation. 

I  assume  you  will  point  out  the  distinction 
you  are  tryina  to  nake? 

DELEGATE  BOTHE:   I  will,  and  I  think  the  matter 
can  be  dealt  with  very  briefly. 

THE  CHAIPJ-1AN:   This  will  be  amendment  8. 

The  Clerk  will  read  the  amendment. 

MR.  riJILLEN:   Amendment  No.  8  to  Committee 
Recommendation   P&F-l,  by  Delegate  Bothe: 

On  page  2,  Section  4,  Search  and  Seizure;  Piaht 
to  Privacy,  in  lino  47  after  the  period  add  this  new 
sentence : 

"Evii'encc  secured  in  violation  of  those  r>^^~ 
visions  shall  n^"  'oc    admissible  in  any  court  against  r :  • 


(  Vmi.-/   Hr/,.,rl.'< 


T:  ■-.  JACK   SALOMON    REPORTING  SERVICE 

inn  Kqiiitiililc  lliiiltliiic 

Biiltimori',  Maryl.inil  ilCo; 


.W'JJl/CO 


8979 


1 
2 

3 

4 

5 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


person. " 

THE  CHAIRMAN:   The  amendment  is  submitted  by 
Delegate  Bothe.   Is  there  a  second. 

DELEGATE  BENNETT:   I  second. 

THE  CHAIRMAN:   The  Chair  recognizes  Deleoate 
Bothe. 

Will  you  first  point  out  the  difference  between 
this  amendment  and  Amendment  7? 

Dr:LEGATr  BOTHE:  The  distinction  between  tn  3 
amendment  and  Amendment  J,  which  was  just  turned  down  by 
the  Committee  cf  the  Whole,  is  simply  this: 

It  eliminates  the  reference  to  "agencies  o^  tne 
State,"  and  I  miaht  say  --  and  I  perhaps  should  have  3"»id 
sooner,  that  thi?  language  is  precisely  that  whic:.  is 
suggested  by  the  Model  State  Constitution  of  the  li.r.ticnal 
Municipal  League.   It  states  the  exclusionary  rule,  uhich 
I  attempted  to  expl-j-.in  very  briefly  a  moment  ago,  and 
suggests  that  it  b'  imbedded  in  the  Constitution.   And 
being  as  the  largur.Te  states  "shall  not  be  admissible  m 
an    -lurt  cr  anv  person  "  it:  v;ov.ld  inc: 

criminal  but  :i-  .^   --oceedings ,  but  narrov3  the  para-.ctcr 
cf  tic  r.c tie."  soTiev/hat . 
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I  know  that  the  body  here  tonight  does  not  want 
to  reargue  what  was  just  said,  and  I  will  not  do  so,  but  I 
feel  that  this  is  a    subject  which  should  be  considered  very 
closely,  contrary  to  what  Judge  Henderson  said  ir  ni.^  final 
remarks.  Thir-    is  not  just  a  rule  of  evidence.   It  is  a 
rule  or  a  principle  which  effectuates  the  right  of  privacy. 
In  the  200  yenrs  since  the  4th  Amendment  has  existed,  thore 
has  been  no  ether  means  devised  by  judges  or  people  to 
effectuate  tnc  4th  Amendment  other  than  the  exclusionary 
rule,  other  than  the  rules  that  say  that  at  least  the  Crurtfe 
will  not  entertain  in  evidence  matters  which  are  seized  in 
violation  of  the  4th  Amendment. 

Now,  since  the  case  of  Mappe  versus  Ohio, 
which,  as  Judge  Henderson  said,  was  a  five-four  decision, 
I  dare  say  this  is  Qoing  to  remain  the  law  of  the  land 
for  time  immemorial  anyway.   It  has  been  adopted  in  much    ! 

! 

lesser  margin  cases  many  times  since.   The  exclusionary     j 
rule  has  becc-ic  a  nart  of  the  constitutional  rights  of  the 


people 


iiave  evic 


You  and  I  have  a  constitutional  right  r-^*- 


enco  mtro  ucec"  aqainst  us,  not  to  have  the 
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courts  used  to  perpetuate  unlawful  searches  and  seizures. 
This  is  not  a  novel  concept  as  some  may  have  qiven  ycu 
the  impression  it  is,  and  if  I  am  a  female  voice  rininc 
here,  I  miqht  say  that  in  civil  proceedinas  it  has  been 
used  most  frequently,  or  discussed  most  frequently  ir  di- 
vorce cases. 

As  all  of  us  have  read  about  it,  the  various  prac- 
tices of  private  detectives,  which  are  becoming  incrc":sinq- 
ly  sophisticated,  invade  the  most  intimate  parts  of  our 
lives . 

This  evidence  is  not  admissible  evidence  in  an 
adultry  charge  or  criminal  charge.   You  may  not  introduce 
the  evidence  of  a  detective  who  was  lying  under  the  bed. 
However,  your  v;ife  -^r  husband  can  use  that  evidence  in  a 
divorce  proceedinc .   This  is  ludicrous,  unfair,  and  v;ror.- . 

And  in  r    modern  society  where  the  rights  o"^ 
innocent  people,  or  law  abiding,  or  non-criminal  pec;lo 
arc  certainly  more  important  than  the  rights  of  the 
criminal  accused,  the  least  that  can  be  done  is  to  state 
n*^-^:  r-"iatively  -'  -  th  -  Consitution  th.:t  vv^here  private  . 
are  invaded,  the  court:?  cannot  he    used  tn  take  advantage 
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of  this  unfairness.  I 

This  amcndrnent  is  somewhat  more  restrictive  thanl 

the  one  that  you  just  voted  on.   It  applies  only  to  cci^rts,! 

and  that  is  it. 


sponsor? 


THE  CHAIPaMAN:   Any  other  questions  nf  the 

Delegate  Byrnes. 

DELEGATI.  BYRNES:   Delegate  Dothe,  I  have  the 

same  problem  with  tnis  as  I  did  with  the  other,  and  I  dcn'ti 

I 
think  I  understood  you  clearly   when  I  asked  you  about  the  | 

! 

application  o^  thi3  to  the  Wong  Sun  trial. 

But  let  -e  state  it  quickly  and  precisely  by 
saying,  would  I  be  stating  your  intention  if  I  were  to 
mentally  add  to  l.r.e  6  the  following  clause:   "whose 
riahts  have    en  violated"? 

I^  thrt  the  person  we  are  talking  about? 
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UliLbGATL  BOTilL:   No,  it  is  not  iJelCiiatc  byriics,  ! 

i 
and  this  is  a  point  which  I  did  not  raise  before.   Tlie      i 

exclusionary  rule,  as  I  have  said,  has  been  made  applicable' 

to  the  States  through  the  decision  of  Mapp  versus  Ohio.     j 

However,  tliere  is  a  line  of  decisions  whicli  are  completely  j 

incongruous  Jiolding  that  only  tliat  person  wiiose  rights  werej 

! 
vioiateu  may  raise  tlie  objection.   To  give  a  concrete 

I 
example,  if  you  arc  visiting  in  a  friend's  iiouse  and  tlic    j 

police  illegally  raid  that  liouse,  and  find  illegal  eviaencei 

in  tlie  house,  wnicii  incriminates  you,  you  cannot  raise  the  I 

question  of  illegal  search  and  seizure  because  it  was  not 

your  home  that  was  violated.   This  provision  would  also 

abrogate  that  rule  of  evidence. 

Till:  CHAIRMAN:   Any  other  questions?  ! 

Delegate  Kiefer. 

I 

uELLGATIi  KIHFLR:   Mr.  Chairman,  I  iiave  to  rise   ; 

in  opposition  to  this  for  tlie  same  reason  tnat  we  opposed   j 

i 
tiie  last  one.   This  states  tne  same  principle,  in  just     j 

sligntly  different  language.   Tlie  other  satisfied  civil  andj 

I 
criminal  languri;;c.   Tiiis  satisfies,  Court  procecdin,  .   ;ant 

I 
had  tne  word   "agency".   This  leaves  it  out.   It  is  exact  ly| 
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tlic  same.   I  iiopc  you  will  vote  aj'.ainst  it,  i 

TllL  CHAIRMAN:   Any  other  discussion?  '■ 

I 
Delegate  Bamberger.  j 

I 

ULL1:C;A1L    BAMBHRGLR:      Will    Delegate    Kiefei    y:Lld^| 

I 
Tlii;    CtlA.KMAN:      Delegate    Kiefcr.  i 

DLLLGATL  KILFLk:   Yes,  sir. 

THl:  CHAIRMAN:   Delegate  Bamberger. 

DLLhGATL  BAMBhRGhR:   In  the  Committee's  discussion 

of    tlie    suggestion   made    by    tnis    and    the    prior    amendment,    iiow|, 

I 

or    wliat    did    you    consider    to    be    tlie   metliod    of    enforcing',    and  ] 

i 
of    protecting    tiie    rigiit    of    privacy    which    you   have    spelleu 

out    in    Section    4? 

TliL   CllAlliMAN:       Delegate    Kiefer. 

ULLliGATL    KIHFhR:      Weil,    we    didn't    consider    tiiis 

I 

was  tiie  way  to  do  it.   Tliis  will  be  implemented  uy  lei'.is-   • 
lation  ana  wi.ere  necessary,  and  also,  of  course,  m  tiiis 

17  jj    particular  area  ana  the  field  it  is  by  judicial  aetermination 

18  I,    in  eacli  inaividual  case. 

'i 

19  ij  Till".   CHAIRMAN:      Any   other   discussion? 


20  !j  Arc     ^u      ready    for    ti.  ■     jucstion?       The       1 


ring    the    qu(  •  jd.    jc  1 1  . 
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Tne  question  arises  upon  tlie  adoption  of  Amend-  ! 

ment  Number  8.   A  vote  Aye  is  a  vote  in  favor  of  the    "^laeiid- 

I 
ment.   A  vote  ;^o  is  a  vote  against,  j 

I 

Delegate  Willoner.  j 

UHLLGATL  WILLONHK:   Mr.  Chairman,  for  tiie  record, 

the  intent  I  think  of  the  Committee  was  tnat  it  snould  be 

enforced  as  tne  amendment  is  enforced  at  this  time  through 

i 
! 

tne  exclusionary  rule.   We  don't  hold  to  this  in  the  event  i 

i 
some  other  method  can  be  determined  by  the  Courts,         i 

i 

Tilh  CHAIRMAN:   Tiie  question  arises  on  t'ne  adoption 
of  Amendment  8,   A  vote  Aye  is  a  vote  for  the  Amendment. 

A  vote  No  is  a  vote  against.   Cast  your  vote.  ! 

i 
Has  every  Delegate  voted?   Does  any  Delegate     ' 

desire  to  cJiange  his  vote?  j 

Tiie  Clerk  will  record  the  vote. 

Tiiere  being  34  votes  in  the  affirmative  and  84 
in  tiie  negative,  the  motion  fails.   Tlie  amendment  is 
rejected . 

Are  tlicrc  any  other  amendments  to  Section  4? 

•^^  legate  iViedemeyer.  j 

DliLLGATL  WILDliMhYLR:   Mr.  President,  I  would  like 
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to  iiave  my  vote  rj  orded  against  the  last  amendment.   It  is 
true  I  did  pusi\  my  button  in  favor  of  it  because  IJelej^atc 
Botiic  had  argued  so  convincingly  tliat  I  wanted  iier  to  Know 
I  was  witli  her  part  of  the  way,  althougii  I  was  not  willmo 
to  go  all  tJie  way  and  vote  for  the  amendment.  1 

TUL  CHAIRMAM:   I  take  it  that  delegate  V,  icueneycr 
is  saying  tliat  he  voted  in  error.   If  so,  the  Clerk  will    j 

i 

correct  tne  error.   The  Chair  will  correct  the  statement,  i 

The  amendment  was  rejected,  with  33  affirmative  votes  ana 

85  negative  votes.  j 

Tor  what  purpose  does  Delegate  White  rise?  j 

JHLEGATh  WllITH:   I  am  very  glad  that  my  friend  ; 

i 

I 

to   my    rigiit    changed   liis    vote.      Now    I    can    sleep    better    tonigjlit. 


I 


I 


14  H  TiiH  CilAlliMAN:   The  Chair  recognizes  Delegate 

15  l|  Sosnowski.  i 
Ig  I              DhLLGATL  SOSNOWSKI:   A  point  of  personal  privilege, 
17  I  Mr.  Cnairman.  I 

!'  i 

-^Q  i  Till;   CHAIRMAN:      State    the    privilege.  I 

!^  I 

UbLLGATh    SOSNOWSKI:      Mr.    President,    Mr.    Cliairman, 


19  |; 

20  ;         tonig 


tonigiit    we    have    witii    us    tiic    following    representat  ^ ""'-    -''    ""c 


leacncrs  Association  of  Anne  Arundel  County: 
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1  1  Jeanne  Pitzer,  President. 

2  Joanne  Pitzer,  Legislative  Member. 

3  Jean  Carlton,  Legislative  Member. 

4  Alice  Gilbert,  Legislative  Member. 

5  Markham  Wingate,  Legislative  Member, 

6  Robbert  tiopper.  Chairman,  Legislative  Committee, 

7  I  I  certainly  consider  it  an  honor  and  a  pleasure 

I 

8  j  of  introducing  these  people.   (Applause.) 

9  THH  CHAIRMAN:   Delegate  Dorothy  Murray, 

10  ULLLGATL  U.  MURRAY:   A  point  of  personal 

11  privilege,  please, 

12  Also  in  tlie  balcony,  we  find  with  tlic  teachers, 

13  I  tne  lovely  two  in  tne  front  from  Anne  Arundel  County,  some 

14  I  handsome  gentlemen  from  Prince  Georges  County  Teachers 

I 

li 

15  Association: 

i! 

Ig  j'  Mr.  Lloyd  Hoover,  President,  Prince  Georges 

i 

17  l|  County  Teachers  Association. 

i 
I 

IQ  ii  Mr.    Terd    Cardano,    Past    l^resident. 

■^g    I  Mr.    James    tiraswell,    President-Llect . 

20  i;  Mr.    iiean    Harpe,    Legal    Chairman. 

21  i|  Aiiu    .iiso,    in    tlie   balcony    to   my    rear,    anotlicr 

I 

^ t 
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fine  young  man,  my  son,  Kim  Scott  Murray.   Kill  you  join 
me  in  welcoming  tnem?   (Applause.) 

TllL  CHAIRMAN:   Delegate  Kahl. 

DELEGATH  KAHL:  Mr.  President,  I  would  like  to 
introduce  to  tiie  Convention,  Mr.  Lucas  Horn,  Presiucnt  of 
tiie  Local  23'J  Auto  Workers,  and 

Stanley  Adamski, 

Josepn  Millender, 

Fred  Reynolds, 

Shannon  Soles, 

Clark  Robertson,  and 

Former  Baltimore  County  Councilman,  Joseph  L, 
Schield.   (Applause.) 

TilL  CHAIRMAN:   Are  there  any  other  amendments  to 


Section  4? 


i). 


The  Chair  hears  none.   We  will  move  on  to  Section 


There  is  a  Minority  Report  with  respect  to 
Section  S.   Tlie  Chair  recognizes  Delegate  Cliild  to  present 
the  Minority  I'criort  a:.d  requests  him  to  come  forwar*.. 

i,c  legate  Cnild. 
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UHLliGATii  CHILD:   Mr.  Chairman,  my  Minority  lieport  , 

Mr.  Chairman,  goes  to  Section  li   of  Section  5.   I  have  no   ! 

I 
I 

Minority  Report  on  Section  A,  I 

I 
TilH  CtiAIRMAN:   Very  well.  | 

Are  there  any  amendments  to  Paragraph  F  of 

I 

Section  5? 

Delegate  iienderson. 

UHLEGATH  HLNUHRSON:   Amendment  Number  U.         I 

TllL  CHAIRMAN:   The  Pages  will  please  distribute 
Amendment  U. 

This  will  be  Amendment  Number  9.  i 

I 

I 
The  Clerk  will  read  the  amendment.  i 

MR.  QUILLliN:   Amendment  Number  9    to  Committee 

i 
Recommendation  No.  R  ^  P-1  by  Delegate  Henderson:  ! 

i 

Or.  page  5,  Section  5,  Rights  of  Accused,  strike 

i 
I 

out  all  of  lines  11  and  12  ana  insert  in  lieu  tliereof  tnc 
following  words:  I 

! 

"of  not  less  than  six  upon  a  verdict  of  not  less 
than  f  ive-sixtiis  ,  as  prescribed  by  law." 

TUV   CHAIRMAN:   The  AmcndT.ent  is  submit  to/.  ; 
Delegate  Henderson.   Is  there  a  second? 


l.tnirl  Hrpnrlrrs 
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DliLHCATl:  BENNETT:  Seconded. 

Tril:  CilAIRMAN':   Tlie  Amendment  is  seconded  by 
Delegate  Bennett. 

The  Chair  recognizes  Delegate  Henderson  to  speak 
to  the  Amendment. 

DLLhGATh'llHNDHRSON:   Mr.  Cliairman,  Fellow  dele- 
gates, the  point  of  this  amendment  is  to  permit  the  legis- 
lature to  reduce  the  size  of  the  jury  from  12  to  not  less 
than  b   and  to  provide  that  a  verdict  of  not  less  tJian  five- 
sixtns  might  be  given  in  a  given  case,  as  prescribed  by  iawji 

It  leaves  it  to  the  legislature  to  decide,  in 
other  words,  whether  in  all  cases  we  should  continue  the 
traditional  common  law  jury  of  12  with  the  requirement  that 
they  reach  a  unanimous  verdict. 

Mow  I  think  about  5U  years  ago  every  Constitutional 

Convention  in  the  country,  including  the  Federal  one,  calle^ 

I 
for  a  right  to  a  jury  trial  in  criminal  and  civil  cases  both. 

I 

Of  course,  the  Federal  privisions  have  never  been  lield 
applicable  to  tlic  States,  but  the  States  had  similar 
provisions  in  tiieir  own  Constitutions. 

It  was  held  that  when  you  used  the  word  "jury", 
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you  meant  the  conventional  jury,  but  in  the  last  5U  years, 
and  in  the  more  recent  years,  29  States  have  amended  their  I 
Constitutions  so  as  to  leave  to  the  legislature,  either  in; 

i 

criminal  or  civil  cases,  or  both,  tiie  riglit  to  have  a      ' 

smaller  number  of  jurors  reach  a  verdict,  and  to  have  a 

I 

smaller  number  of  jurors  compose  the  jury.  j 

Tliat  is  particularly  true  in  the  misdemeanor 
cases  in  the  criminal  field  and  in  the  cases  tried  in  the 
lower  courts,  that  is,  the  lowest  courts,  in  civil  cases,  j 
We  liavc  provided  a  new  system  here  in  Maryland  j 
whereby  the  four-tier  structure,  whereby  the  lower  court,  | 
the  lowest  court,  t:ie  District  Court,  should  be  set  up  on 
a  full-time  professional  basis,  and  I  think  it  is  liigiuy 
desirable  tliat  tha""  Court  be  given  the  ri;',)it  to  hear  cases 
with  the  jury,  out  I  think  it  is  quite  unnecessary  that  you 
should  have  a  full  scale  jury  in  those  cases. 

At  the  present  time,  we  know  that  there  is  a 
great  waste  of  mannower  and  time  because  in  the  appeal  of 
tne  case  from  tiie  magistrate's  level,  the  jurisdiction  can 
be  ousted,  even  h-^o~c  the  case  is  licard  by  the  jirayc/  of 
the  jury  trial,  and  wiiicii  means  that  it  goes  --  altliougli 
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everyone  is  ready  to  trie  it  --  the  case  has  to  be  removed 
to  a  higher  court  for  trial.   Also,  if  it  is  tried  before 
the  magistrate  without  a  jury  by  the  mere  election  of  a 
jury,  after  tiic  casi  is  Heard  by  the  entry  of  an  appeal  can 
have  a  trial  ue  nouveau,  so  tiiat  the  wnole  thinp,  is  trii  . 
over  again, 

I  tiiink  it  v.'oulu  be  most  unfortunate  if  tnat 
condition  was  continued  after  we  have  set  up  on  a  full 
professional  full-time  basis  the  new  District  Courts. 

I  tnink  tiiey  siiould  be  given  the  right  to 

I 

dispose  of  tiie  cases  right  there  instead  of  having  them    | 

I 
I 

transferred  in  great  numbers  to  the  higher  courts.   To  uo   I 
tnat,  it  is  necessary  to  iiive  a  jury.   I  might  point  out 
2'J  States  have  authorized  the  use  of  six-man  juries  witn   j 
great  success  .uid  great  convenience.   That  is  part  icui -ir  ly 
true  in  tiie  States  tiiat  iiave  adopted  tlie  newest  Constitu-   i 
tions.  tnat  is  to  sjy,  for  example,  Alaska,  and  New  Jersey. 
TJiey  both  ali;w  t  icse  courts  at  tlie  lower  level. 

1.  think  it  is  a  higiily  desirable  experiment.   1 
aon't  tnink  v-.c  :>noula  freeze  tnis  business  of  tne 
conventioii.l  jury  into  the  Constitution,  but  allou  tnis 
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moderate  leeway  to  the  legislature. 

I  would  like  to  say  one  other  tiling  about  th  e 
unanimous  jury. 

It  lias  been  sid  tiiat  this  is  not  a  very  larj',c 
proglem,  that  the  number  of  cases  where  you  have  a  Jiung 
jury  is  not  very  consequential.   It  may  be  only  one  or  two 

per  cent,  but  that  is  not  the  point.   To  my  point,  the  fact 

I 

that  you  require  unanimity  almost  guarantees  that  you  must  I 

have  a  compromise  verdict,  and  you  must  satisfy  everyone   | 

1 

present.   Now  that  may  work  both  ways.   You  may  have  a  man  ■ 

! 

who  is  holding  out  for  a  small  verdict  against  a  majority.  ] 

You  may  iiave  a  man  who  is  holdinj',  out  for  a  large  one.   You| 

I 

may  iiave  a  man  who  wants  an  aquittal  or  one  wiio  wants  a    I 

reversal.   It  simply  violates  all  precepts  of  democracy, 

! 

You  can  imagine  what  kind  of  a  Constitution  .jo  j 
would  produce  here  if  we  require  absolute  unanimity  in  ' 
every  decision,  or  what  kind  of  a  court  we  would  have,  the 
Supreme  Court  if  unanimity  was  required  there  in  every 
decision.  They  simply  would  not  be  able  to  function,  and 
it  is  surprising  to  me  tiiat  the  jury  svstem  has  ^i;nctioncd 
as  well  as  it  has. 
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There  is  no  magic  in  the  number  IJ.   I  believe 

i 
that  in  tiie  beginning,  it  goes  back  to  the  early  days  when,] 

if  you  could  get  12  jurors  to  swear  for  you,  it  was  released 

You  were  released.   It  liad  nothing  to  do  with  a  fact- 

^     finding  jury  and  where  you  limit  it  to  not  less  tJian  six 
ana  not  less  than  the.  five-sixths  verdict,  it  seems  to  me 

'     you  liave  removed  some  of  tlic  difficulties  and  meet  all  the 

Q 

"  I    objections  to  tiiis  form  of  relief. 

I  urge  its  adoption, 
THH  CtlMRMAN:   Are  there  any  questions  of  the 

I    sponsor  of  the  amendment? 

12 

**"**  Delegate  Bamberger: 

ULLLGATi;  BAMBLRGbR:   Delegate  Henderson,  if  this^ 

1^  I    amendment  is  adopted,  do  you  propose  a  similar  amenuiaent  foir 

I  ! 

15  Section  7  with  respect  to  juries  in  civil  cases?  j 

16  I  Tlit  CHAIRMAN:   Delegate  Henderson. 


I 


17  II  DLLHGATb  HLNDHRSON:   I  iiave  sucli  an  amendment   j 

18  !l  prepared  whicli  would  accomplish  tne  same  result  by  providinjg 

i 

19  '  for    five-sixths   verdict   as    prescribed    by    law,      Tlic 

r 

20  1  Commission,  I  might  add,  in  Section  7  lias  provided  for  a 

21  i;  six-man  jury,  but  limited  to  civil  cases  only.   I  tiiink  i 
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you  are  going  to  live  it  in  civil  cases  in  the  District 
Court  for  example,  there  is  no  reason  why  you  shouldn't 
have  it  for  criminal  offenses  as  well. 

THh  CtiAIRMAN:   Delegate  Bamberger. 

UHLEGATH   BAMBLRGIiK:   Mr.  Chairman,  I  would  move 
to  divide  this  question. 

THH  CilAIRMAN:   Let's  have  the  questions  of  the 
sponsor  first.    I  will  recognize  you  in  time. 

Delegate  Gleason,  do  you  have  a  question  of  the 
sponsor? 

DHLhGATi:  GLHASON:   Yes. 

Delegate  Henderson,  would  you  recommend  that  a 
capital  case  with  a  jury  of  six  be  permitted  by  the  General 
Assembly? 

TilL  CHAIRMAN:   Delegate  Henderson. 

DELliGATL  HENDERSON:   No,  I  would  not  recommend 
it  and  I  don't  think  the  legislature  would  ever  provide  for 
it.   In  tlie  cases  where  the  Constitutions  of  other  States 
iiave  been  amended,  it  lias  usually  been  limited  to  cases 
of  less  than  felony,  although  that  is  rather  a  flex  ule    j 
test,  because  some  of  our  misdemeanor  cases  arc  more  scrioujs 
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than  felonies  and  a  better  definition  is  being  worked  on 
rig/it  now  by  the  Commission  for  the  study  of  revision  of 
our  criminal  law. 

Tril:  CHAIRMAN:   Any  other  questions  of  the  sponsqr? 

delegate  Marion, 

ULLbGATE"  MARION:   Delegate  Henderson,  I  wonder 
if  you  could  tell  us  how  many  other  States  have  had 
experience  in  criminal  cases  witii  juries  of  no  less  than 
six  and  how  many  States  there  are  and  what  their  experience! 
has  been. 

THh  CHAIRMAN:   Delegate  Henderson. 

UELHGATh  HENDERSON:   I  have  a  lengthy  memorandurr 

wiiich  has  been  prepared  by  the  Research  Division  liere.   I 

have  not  personally  made  any  research.   I  read  here  tnat 

I 
2b  State  Constitutions  provide  for  jury  verdicts  other  than 

unanimous  decisions.   Only  six  State  Constitutions  provide  I 

for  less  than  unanimity  in  criminal  cases  less  tiian 

fe lonies . 

Your  question  was  as  to  less  than  12? 

Tilb  CHAIRMAN:   Delegate  Marion  asked  )'ou  n-  to 
States  witii  a  jury  of  six. 
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ULLLGATl:   HliNUhRSQN:      Those    States    that    are 
given   liere    are:      Iowa,    Nebraska,    Arizona,    Missouri,    Soutli 
Dakota    and   Wasliington. 

Tllh    CliAIIlMAiN:       Any    furtlier   questions    of    the 
sponsor? 

Delegate  Scanlan, 

UELhGATL  SCANLAN:   Judge  Henderson,  my  question 
is  directed  to  tlie  less  tJian  unanimous  verdict  aspect  of 
your  proposal. 

Is  my  understanding  correct  that  tne  mother 
country,  England,  wliicli  originally  had  the  unanimous 
verdict  requirement  in  criminal  cases,  has  retreated  from 
tliat  and  now  permits  less  than  unanimous  verdict  in 
criminal  cases  and  one  of  tlie  reasons  assigned  for  the 
change  on  this  matter  is  the  large  increase  in  jury 
tampering  tliat  lias  grown  up  in  recent  years? 

The  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   I  believe  that  is  true. 
Ihey  have  ciianged  their  practice  in  tliat  respect. 

THE  CHAIi^MAN:   Delegate  Churchill  Murray.  ..o 
you  iiave  a  question? 
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^  ;  ULLLGATL  C.  MURRAY:   Delegate  Scanlan  asked  my 

2  j  (|uestion. 

3  Tiili  CllAIRMAM:   Delegate  Chabot ,  do  you  liavc  a 
^  ,  quoFtion? 

5  I  DLLiiGATL  CliAiiOT:   Yes,  sir. 

6  1  Delegate  Henderson,  could  you  indicate  now  inny 

7  of  tlie  States  go  as  far  as  this  amendment  would  in  permitting 

8  I  a  less  than  unanimous  jury  in  a  major  criminal  case,  whethet 

9  I    it  is  called  a  felony  or  whatevery  it  is  called,  whatever   i 

I  I 

10  the  most  serious  punisliment  would  be? 

11  TllL  CHAIRMAN:   Delegate  Henderson. 

12  DfcLIiGATE  HENDERSON:   I  think  there  are  only  one 

13  or  two  cases  which  go  all  the  way.   That  is,  the  statute 

14  ji   usually  provides  for  less  tlian  unanimity  in  non-felonious 

11 

15  ij   cases,  but  that,  I  believe,  is  not  by  the  Constitution, 

jl 

16  ii   express  Constitutional  provision,  but  by  action  of  the 

!i 

17  [        legislature,  that  simply  have  applied  the  rule  only  to  smalil 

i; 

18  'l   juries  in  tlie  inferior  courts,  or  not  in  the  courts  of 
jj 

19  I   higner  jurisdiction.   That  seems  to  be  the  pattern.   I 
.  |i 

20  '■'elicve  there  r  c  oiily  one  or  two  that  apply  it  all  the  w;iy 

21  I   a  long  the  1  inv.  . 
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1  THE  CHAIKMAN:  UeUfate  HenOerson's  ti»o  has 

2  expired. 
5  The  Chair  recognizes  Delegate  Kiefer. 

4  JLLliGATL  KIbFliR:  Mr.  Chairaan,  Ladies  and 

5  Gentlemen,  I  must  rise  to  oppose  this  aaondaent. 

6  I  do  so  with  reluctance,  to  go  against  such  a 

7  distinguished  Gcntlenan  as  Judge  Henderson.  Nevertheless. 

8  the  Committee  considered  thii  at  great  length,  and  had 

9  considerable  nunber  of  witnesses  before  it« 

10  The  only  witness  who  appeared  before  this 

11  Committee  that  I ,  as  I  recall  off •hand,  who  was  in  favor  of 

12  this  provision,  was  Judge  Henderson  hlMself.  We  had  Judge, 

13  Cnief  Judge  Foster  of  the  Suprese  Mench  of  BaltiMoro  City, 

I 

14  I  we  had  representatives  fro*  the  Bar  Association.  Maryland 
X5  State  bar  Association,  and  we  had  other  Judges,  and 
X6  individuals,  all  of  whom  were  unaniaous  in  their  opinion 
X7  I   that  the  verdict  in  a  criisinal  case  should  be  unanimous, 

18  i  and  that,  generally  speaking,  there  should  be  not  less  than 

19  12  jurors.  . 

20  Now,  I  well  recognize,  and  I  can't  catet^orizc 

21  many  any  more  than  Judge  Henderson  can  because  we  wont  intc 


THK  lAOC 
Cuurl  HepnrlfF,  •atUaMMT.  iNwiriwHl  TIM  4J»4«* 


1 

2 

3 

4 

5 
6 

7  ! 

8 

9 
10 
11 
12 
13 
14 
15 
16 


17  I! 


18 
19 
20 

21 


9000 

this  tiling  very  carefully.   There  are  a  number  of  jurisdic- 
tions wliich  make  a  provision  for  a  less  than  unanimous 

verdict  or  less  tnan  12  judges,  or  jurors,  but  tliey  i  .,  thisj 

I 
by  spelling  out  only  in  minor  cases  and  only  under  certain 

circumstances,  ;; ;  only  maybe  one  t.iat  viJi  permit' 

a  less  thaii  .   jur   or  unanimous  verdict  in  a  capital  case,| 

I 
Ti;e  poii.:  is  tliis:   Tliat  tliis  State  has  always  likd 

a  unanimous,  a  requirement  for  a  unanimous  verdict.   uc 

i 

had  judges  come  before  us  and  tell  us  that  in  their        \ 

experience,  tliey  found  tJiat  this  was  a  very  wise  and  ncipful 

i 
thing.   One   udge  related  a  situation  where  the  jury  was 

hung  up  11  to  1.   One  man  refused  to  be  convinced.   The    j 

case  was  retried  and  evidence  was  brought  in  whicn  showed 

I 
tiiat,  it  was  later  resolved  in  his  being  released.   Tiie    j 

I 
judge  said  t:iis  man  liad  been  guilty  but  he  thanked  God  tJiatI 

there  had  tc  jc  a  unanimous  verdict. 

Ladies  and  Gentlemen,  we  have  been  through  tiiis 

thing.   We  went  into  it  very  carefully.   It  was  the  over- 

wiielming  opinion  of  the  Committee  that  the  verdicts  should 

be  unanimous  in  criminal  cases,  and  tliat  there  sliould  be  a 

jury  of  12.   This  may  be,  it  may  sound  like  it  is 


I 


ii 


(  cur/  Krpnrlrrs 


THE   JACK    SALOMON   REPOP TING   SERVICE 

100  Kqiiitahip  ni.il.liiit 

Ballimon'.  Mnryl.iiKl  2\Hyi 


'.lO-'irOO 


1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
16 
16 

17  i 

i 

18  ! 

i 

19  I 
20 
21 


9001 


old- fasliioned,  it  may  sound  like  it  is  conservative  but  this 
is  still  tlie  basic  law  or  Constitutional  provision  in  tlie   I 
Federal  cases,  the  Federal  Constitution  and  we  saw  no 
reason  for  changing  it. 

One  final  thing  - 

Tiii:  CHAIRMAN:   Delegate  Kiefer,  you  have  less    j 

I 
than  one-quarter  cf  a  minute.  ! 

I 
I 

DLLliGATh  KIHFER:   All  of  the  Judges  that  we      I 

I 

talked  to  said  that  hung  juries  were  so  infrequent  as  to  not 
to   be  a  matter  of  concern.   I  hope  that  you  will  reject 

i 

this  amendment.  j 

i 
Till:  CHAIRMAN:   Delegate  Bamberger,  do  you  still  | 

i 

desire    to   speak?  j 

I 

DhLhGATL    liAMBiiRGLR:      No.  I 

THl:   CHAII^MAN:      Any   Delegate    desire    to  spcaK    in      j 

favor    of    the    amendment?  I 

Delegate   Mentzer.  i 

DhLliCATL    MliNTZLR:       I    have    a    question,  Mr. 


Chairman. 


THi;    ;:i(A'"MAN:      To   whom" 


DHLHC.ATi     MHNTZLR:       1       :  nted    to    ask    Judpc    iiciuiorsDn. 
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1  THE  CHAIRMAN:   You  will  have  to  wait  until  lie 

2  gets  the  floor  apain, 

3  Delegate  James. 

4  DLLLGATL  JAMLS :   Mr.  Chairman,  Fellow  Uc legates, 
6  I  would  like  to  sa"  a  word  in  favor  of  tliis  amendment. 

6  I  would  like  to  cite  the  English  experience  and 

7  read  from  an  article  entitled,  "Less  than  Unanimous  .Jury 

I 

8  Verdicts  in  Criminal  Trials",  by  John  B.  Ryan,  an  article 

9  prepared  at  Northwestern  University  School  of  Lpk: 

10  "During  tjre  yo^'r  I9f'.^  .  icrrv    ferccnt  :t  tie 

11  defendants  wlio  pied  no":  f.'n^'y  • '"  cvirin--J  cl-Myt-s  i.i 

12  England  were  acquiteed.   'Quite  a  lot  of  them',  acccri.- 

13  to  tne  iiome  Secretary  of  England,  were  known  to  be  guilty 

14  j  'by  everyone  connected  witii  the  case';  and  among  tiiose  who 

15  'got  off,  some  were  the  'centres  of  networks  of  criminal 
i 

2^5  I  activities  '  . 

i| 
j^rjr  !|  In  offering  an  explanation  for  England's  iiign 

3^9  !'  percentage  of  acquittals,  the  Home  Secretary,  Mr.  l^o>' 

ii 

]L9  '  Jenkins,  expressed  the  view  that  it  was  through  'the  power 

20  '  to  intimidate  cr  corrupt  jurors'.   !le  proposed,  as  ,i  ic-mcdyi, 

2\   !'  that  less  thaii  unanimous  jury  verdicts  be  made  pcrniss  lii  le  .| 
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A   bill    to    tJKit    effort   was    introduced    in    I'arliamcnt    on  1 

November    29,    1900." 

i    beli^M^e    as    a    rjsili.    o^    tliat,    the    hnglish    novv     \ 
permit    a   verdict,    ten,    in   a    12   man    jury. 

The  article  concluded  by  saying: 

".\'onc  of  the  arguments  on  either  side  dcinonstratb 
tnat  unanimity  is  .r  is  not  essential  to  trial  by  jury, 
but,  on  balance,  tlie  arguments  on  behalf  of  majority  .lury 
verdicts  carry  more  weight.   The  liome  Secretary  of  linjjland 
wisiies  to  enact  a  majority  verdict  rule  because  jurors  are 
being  intimidated  or  corrupted,  especially  by  those  in 
organized  crime.   Since  the  United  States  has  organize^. 
crime,  one  may  assume  jury  tempering  goes  on  in  tiie  Uni;.-a 
States  as  well." 

I  iiave  been  of  the  opinion  for  some  time  tna^ 
tJie  integrity  of  tl.e  judicial  prv^cess,  of  the  jury  sys'-;. 
certainly  will  be  more  stable  and  beyond  corruption,  il  we 
permit  majority  jury  verdicts.   Tins  amendment  gives       j 
flexibility  to  tlie  General  Assembly,  permits  adjustment  of  ! 
the  jury  trials  to  the  narticular  ro':rt  ,  to  the  parti 
crime,  anu  tnus,  w;.iic  giving  a  strong  measure  of  protection. 


Cnur!  Hrfirl'-n: 
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tne  jury  trials  to  the  criminal  defendant,  at  the  sai.e  time' 

it  recognizes  the  oublic  has  an  interest  in  the  enf orcerr,cnt , 

I 

of  the  law  and  enables  tlie  General  Assembly  to  adjust  tne 
procedure  to  f^  l  'l^.e  particular  crime,  and  to  adjust  : 

procedure  in  accordance  with  the  administration  of  iusticc  ' 

i 
I 

as  it  deems  proper.  ! 

I 

THL  CHAIRMAN:   Any  other  Delegate  desire  tc  jpcak 


8  Ij   in  opposition? 


Delegate  Child,  > 

DLLEGATE  CHILD:   Mr,  Chairman,  i)clegatc  Wicc.cmjyer 
and  I  were  the  Subcommittee  which  considered  this  matter.   i 

We  had  two  questions  to  decide:   One,  shcu.      j 

i 
there  be  a  jury  of  less  than  12, 


14  i|  We  considered  this,  tiiat  in  a  criminal  case, 
i 

15  j:  althougli  the  crime  miglit  seem  to  tlie  public  to  be  a  xcr 

j! 

16  1  minor  crime,   o  the  individual  uho  is  being  tried  for  t,  ,.r 

i;  I 

17  I  crime,  it  frequentiv  means  his  whole  career.   If  iic  iias  a 

18  ij  criminal  blot,  conviction  against  iiim,  he  is  barred  from 
ij 

19  |i  employment,  lie  is  bnrred  from  enlistment,  frequently  in  thei 

i 

20  Armed  Services,  it  i-  like  a  brand  on  his  forclic  i 

21  tnat  reason  irai;ily.  and  from  our  rc-^earch  of  the  Sta' 

II 

[ 
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wliich  we  considered  were  States  wliicli  stood  fortii  on  the 
statute  of  Maryland,  we  found  tliat  most  of  our  States 
contained  this  jury  of  12  and  we  put  it  in  there  that  way. 

The  second  reason,  should  there  be  less  than 
unanimous  verdict,  the  only  argument  produced  before  us, 
before  the  Committee,  was  that  there  were  so  many  liung 
juries. 

Delegate  wiedemeyer  has  tried  a  few  tases  and  I 
have  tried  a  few.   In  my  40  years  in  trying  cases,  I 
remember  that  I  was  connected  with  two  cases  in  wiiich  tiiere 
was  a  hung  jury,  one  criminal  and  one  civil. 

We  called  in  and  our  Chairman  wrote  to  a  number 
of  attorneys  in  Baltimore  City  who  had  tried  cases  day  in 
and  day  out,  and  they  had  the  same  experience. 

TllH  CllAIUMA.M:   You  have  one-half  minute. 

UhLLGATL  CillLU:   And  on  tliat  basis,  now  the     ! 

argument  is  advanced  for  the  first  time  that  you  are       | 

! 
subject  to  jury  tampering.   It  would  seem  to  me  you  can    I 

tamper  with  six  a  wiiole  lot  better  than  you  can  tamper  with 

12.   I  am  agai  ist  iiie  amendment  and  urge  tlie  Committee  to 

vote  against  l..-  a..  v,..dment . 


("llr/  HipnrUrs 
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TUl:  CtlAIkMAN:   Delegate  Scan  Ian. 

UhLEtlATb  SCANLAN:   I  just  want  to  support  tlic 
amendment,  to  the  extent  tliat  it  proposes  a  less  tiian 
unanimous  verdict.   I  tiiink  Judge  Child's  comment  abcut  tne 
six-man  jury  may  be  in  order  and  I  hope  that  when  the 
question  is  put  to  tlie  House,  it  will  be  divided  so  tliat 
we  can  vote  first  on  the  size  of  the  jury  and  second  on  tiie 
question  of  whether  jury  verdicts  should  be  less  than 
unanimous . 

The  Assembly  tonight  has  a  great  opportunity  to  ' 

j 
strike  a  blow  for  the  integrity  of  the  jury  system  and  the 

judicial  process  without  sacrificing  any  of  tiie  fundamental 

liberties  that  we  liave  always  guaranteed  the  accused.   1    ' 

I 

think  there  are  very  few  people  in  this  room  who,  lockir^j   ] 

I 

at  the  present  statistics  of  prosecutions  for  crime,  ana   j 
successful  convictions  which  are  going  down  in  relation  to 
the  total  number  of  prosecutions,  would  have  to  admit  that 
the  protections  we  now  afford  the  accused  perhaps  have  swunjg 
tne  pendulum  a  little  too  far.   We  have  expended  tne 
T->rotections  o^  *:'^c  -^^c '  usionary  rules  of  evidence,  wc  ;;.ive 
protected  scf-iiic  inination  in  a  {   .shion  that  was  never 
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imagined  be!  re.     iiavc  ruleu  out  confessions  which  in 
no  real  sense  of  t-  :  term  can  be  called  compulsory,  I  ncnn, 
compulsory  or  forced  or  coerced  confessions.   We  ha\  r   ...e 
it  much  more  difficult  to  have  an  arrest  qualify  ns  .  .l'pi 
arrest,   I  arr.  not   uarreling  with  any  ol  tncse  c;cc: 
Perhaps  each  one  ot    tliem  and  the  principals  enunciated  .ii  j 

required  under  iho  great  provisions  of  the  Constitution,  uut 

I 

on  the  otner  .and,  tne  public  has  some  rights,  and  in      I 

requiring  less  tnan  unanimous  verdict  we  are  not  sacrii  cing 

i 
I 

any  fundamental  Anglo-Saxon  freedoms.   As  Senator  Jamcr-     j 

nas  pointed  out,  the  mother  country  is  already  on  that  rcadj. 

I 
i 

Talk  about  jury  tampering.   It  is  more  to  it  tnan 
that.   Take  the  civil  rights  cases  in  the  South,   How  many  ! 
prosecutions  Iiave  failed,  with  obviously  guilty  people     j 
oecause  one  or  two  men  held  out  against  the  clear  and  tvor-; 
whelming  wei>  :t  of  tiic  evidence,   Wliether  tney  ficlu  out 
Decause  of  tiieir  cultural  connections,  and  their  sympat.iies 
with  the  accused  or  'vnether  they  held  out  because  they  were 
asked  to,  or  'orced  to,  or  bribed  to,  I  am  not  sure,  but 
certainly  liero  's  -^^  opportunity  to  ::'rovc  that  yoi;  i 
some  considc     )n  fcr  t.ie  rights  of  the  iuuicial  and  jur 
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process.   1  tiiiiik  you  will  forgive  me  once  again  for  ciuotinp. 
Justice  ilolmeo,  but  Jiis  words  05  years  ago  are  equali\'  true 
today,  and  perhaps  they  apply  ivith  mucii  greater  force: 

"Tiiere  is  more  danger  in  tiiis  countr}'  toti.-.}  ' 
saiu  05  years  ago,  "that  a  criminal  will  go  fret  ar.u  ck..i    c 
justice  tnan  tiiat  iic  wr.ll  be  subject  to  tyranny." 

I  suggest  you  can  swing  the  pendulum  a  lit::    it 
oack  in  favor  of  tiie  public  by  voting  for  Judge  iienuc  rs.  n  '  s 
amenument, 

TiiL  CHAIRMAN:   Any  other  Delegate  desire  to  speak 
in  opposition?  ; 

Delegate  Grant.  : 

j 

Dtl  LGATH  GliANT:   I  would  like  to  speak  in  opr os it 
tion  to  this  amendncnt  for  a  very  simple  reason. 

1  don't  tliink  any  five  people  should  be  cntiiledi 

I 

to  sena  anotlier  man  to  death.   Shortly  before  this         j 
Constitutional  Convention,  I  liad  occasion  to  be  associciieJ 
witii  the  Schowgurow  case .   In  that  case,  the  first  trial 
resulted  in  .a  verdict  of  guilty,  and.  of  course,  that  v 
o-verturned  or.      -.it  of  the  Buddhist  angle  in  t'. 
bccona  trial  in  waicii  I.iiad  son.   issociatioa  was  ,i  ii 
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1  \  hung    verdict    for    fi.-st    degree    murder    at    2:5U    in    t.ic    morning 

2  I  Tne    Jurv    was    finuiig   Not    Guilty.       The    tliird    time    .<c    hnti    a     ' 

3  tnree  judge    trial.      'v'c    liau   given   a   man    18   years.      I    point       I 

out    to   you   t    3-/6    is    -i    lot    of   difference    between    KS   }-ears       i 

I 

5  anu    eternity 

6  Tiil.:  Cil AIRMAN:   Delegate  Henderson,  will  ycu  takq 
I  I 

7  i  tae  floor  ar.<..    yie  d  to  a  question? 

I  I 

8  I  UliLLGATr.    ilHNUERSON:      Yes,    Mr.    Chairman.                      j 

9  |j  Ttli;   Gil.  ■'■'IMAN:       Delegate    Mentzcr.                                       i 

j 

10  !  DLLLGATi.  Mli.N'TZER:  I  am  not  sure  wiiat  tlic  * 
i 

11  I  verdict    of    less    tiian    five-sixths    does    with    the    fractions 

12  I  involved.      Do    you    round   off    to    tlie    next    higlier   number? 

13  ij  For   exairolc,    a    jury    of    ten    with    eight    and    a 

ii 

14  !j  third    re..uircd,       i-iiat    happens    tiiere? 

'!  : 

15  |j  Til:.   CllAIIiMAN:      Delegate   Henderson.                                 j 

II  I 
15   jl  UL'.1;GA1i:    llH.NUliRSON:      What    I    hau    in   mind   vvas 

17  !!  perhaps  tne  legislature  would  provide  a  six-man  iur)-  :  the 
ji  \ 

18  ii  District  Cour'.  sitting  there  regularly  and  12-man  jurici  inj 
I'  I 
li  I 

19  I;  tne  upper  ccu-t,  and  the  five -six  tlis ,  ten  would  be  enough  ; 
I!  i 

20  '  vcrdic:                     tiie    \1   anu    tne    five    would    .  ^    . 

21  o't    of   tlic    six  . 
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I  really  didn't  contemplate  tliat  there  would  be 
any  fractional  problem,  but  I  don't  know  tliat  that  would 
be  difficult  to  determine  anyway.   Five-sixti\s  is  five- 
sixths  and  you  would  have  to  get  a  wiiole  number,  I  assume, 
to  get  a  verdict, 

KIL  CHAIRMAN:   For  what  purpose  does  Dclecjate 
Cardin  rise? 


UHLbGATI:  CARUIN:   A  parliamentary  inquiry,  Mr. 


Chairman. 


THE  CHAIRMAN:   State  the  inquiry.  1 

ULLHGATl  CARUIN:   Delegate  Scanlan  suggested    j 

I 
I 

a  dividing  cf  tne  question.   Will  tliat  be  decided  upon  by 
the  Chair  before  we  vcte?  j 

THH  CHAIRMAN:   The  Chair  rules  the  question  ^s 

not  divisible.  I 

i 
IJELHGATE  CARUIN:   Thank  you.  ' 

THL  CliAIRMAN:   Any  one  who  desires  to  may  offer  , 

an  amendment  to  the  amendment  as  to  either  portion  of  the 

1 
amendment.   As  the  amendment  is  presently  drawn,  the  tuo 

port -Ions  couKi  not  -tand  alone  and  hence  it  wou    .u;* 

I 
divisible.   Tiie  Chair  points  out  tliat  Delegate  Henderson   j 
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lias  already  drawn  an  amendment,  which  I  assume  lie  would 
intend  to  offer  if  this  fails,  providing  for  a  jury  of  not 
more  than  12  with  a  verdict  of  five-sixths,  another  amend- 
ment striking  out  all  of  lines  11  and  12.   delegates  James 
and  James  Clark  have  an  amendment  to  strike  out  the  word   j 

"unanimous",   Tlie  Chair  would  be  inclined  to  put  tiie  amend-j 

i 

i 

ments  in  that  order  if  each  of  them  in  that  order  should   j 

fail.  i 

I 

t 

At  the  present  time,  any  Delegate  who  desires  toj 

nave  submitted  the  question  of  five-sixths  with  the  jury  of! 

1 

12  can  offer  an  amendment  to  the  amendment  to  make  that    j 

I 
change,  or  any  Delegate  who  desires  to  have  submitted  tlie 

question  of  the  jury  of  six,  or  not  less  than  six  but  with 

a  unanimus  verdict  can  offer  an  appropriate  amendment  to 

accomplish  tiiat. 

For  what  purpose  does  Churchill  Murray  arise? 

DLLLGATh  C.  MURRAY:   In  an  effort  to  clarify  the 
situation,  sir. 

The  question  of  any  jury  of  five  or  six 
condemni:.  -  a  Tn..;i  to  d'^atii,  I  don't  :;.ink  hr.z    been  Drougiit   ; 
up  and  1  uoa't  think  it  nas  been  tlie  intention  of  anyone  to| 


•I 

h  Cnitrt  Krjyirtr' 


THE   JACK    SALOMON   REPORTING   SERVICE 

100   Kquil:<l>l<'   Itiiildilli; 

B.illimoro.  .Marylniid  21  Jfl2 


J39-e7€0 


9012 


' 


4 


1  I  bring  this  up. 

*  j  Tiie  proposal  to  consider  this  matter  in  its 

3  i  entirety,  by  the  Committee  of  Personal  Rights,  came  from 

Lngland,   It  arose  from  the  discovery  that  in  Lngland  they  ' 

i 

5  I  were  using  a  verdict,  I  tiiink  it  was  ten  out  of  twelve,    ! 

6  I  cither  ten  or  eleven  out  of  twelve  jurors.   I  hope  that  thel 

7  j  question  can  be  divisible  because  I  would  like  to  support 

8  !  that  phase  of  it  separately  from  the  question  of  the  lesser 

9  number  of  jurors.   Also,  the  British  are  not  using  it  in 
i 

10  i  capital  cases,  I  believe,  even  with  tne  12-man  jury,  witn 

I 

11  tne  ten  or  eleven  jurors  voting  for  conviction. 

12  I  think  it  is  excluded  from  capital  cases, 
I 

13  \  TtlH  CiiAIRMAN:   For  what  purpose  does  Delegate 

14  Jonnson  rise?  ! 

15  i|  UHLHGATE  JOHNSON:   Mr.  Chairman,  to  ask  Delegate 

li 

16  I]  Henderson  whether  or  not  he  would  accept  an  amendment  to  iiis 

17  amendment,  and  may  1  state  my  reason? 

i 

iQ  :  'nil:  CIIAIRMAN:   You  have  to  state  the  amendment 

II 

i' 

19  I:  first. 

I; 

20  '  UHLLGATL  jr.li::30N :   I  was  wondcrir.   if  Delegate  | 

i 

21  Henderson  w  uld  accept  an  amendment  to  his  amendment  so  thajt 
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1  it  could  be  divisible,  and  I  believe  tliat  this  is  his  intenit 
I 

2  ^  anyway,  so  tiiat  it  would  read,  by  striking  out  lines  11 

3  I  and  12,  and  insert  in  lieu  thereof,  "either  six  or  twelve, 
♦  I  as  prescribed  by  law." 

5  THE  CllAIUMAiM:   I  am  not  sure  that  tlie  Chair 

6  follows  you.   You  mean  to  substitute  tlie  language  tliat  you 

7  have  just  suggested,  in  lieu  of  tlie  entire  amendment? 

8  ULLhGATE  JOHNSON:   Well,  Mr.  Chairman,  I  really 

i 

9  have  two  reasons. 

10  THE  CHAIRMAN:   Not  your  reasons.   1  am  trying  to 

11  find  out  what  you  want  tc  do.   Are  you  suggesting  the  words 

12  that  you  mentioned  as  a  substitution  only  for  the  first  six 

13  I  words  of  the  amendment  or  for  the  entire  amendment? 

i| 

ji 

14  I  DELEGATE  JOHNSON:   Only  for  the  first  six  words. 

|i 

15  I  Mr.  Chairman,  I  might  point  out  that  it  at  least 

15  j!  is  my  opinion  that  tlie  amendment  may  be  out  of  order  in 

li 

17  I  that,  it  may  be  out  of  order  in  its  present  form,  in  that 
ij 

18  'j  in  my  opinion,  it  doesn't  provide,  or  it  doesn't  fully  stat; 

19  !j  the  wording  used  under  rights  of  accused.   Doesn't  fully 

20  i:  state  what  happens.   In  otlier  words,  wliat  is  meant  by  a 

21  i|  verdict  of  i.ct  less  than  five-sixth  ;.   It  sccns  to  me  it 
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should  say,  lie  should  not  be  adjudged  guilty  or  shall  be 
adjudged  guilty.   It  leaves  mc  up  in  the  air.   It  may  be  in 
order,  but  I  am  confused  by  it. 

Till:  CHAIRMAN:   The  point  may  be  well  taken, 
although  it  i?  not  an  objection  to  the  amendment. 

Delegate  Henderson,  did  you  follow  the  point  made 
by  Delegate  Johnson? 

DLLEGATE  HiiNDHRSON:   Mr.  Chairman,  it  seems  to 

me  perhaps  we  could  simplify  this  if  we  leave  the  word 

"twelve"  in  the   amendment  at  this  time  and  modify  my  amend-i 

I 
ment  by  striking  out,  not  less  tl;an  six,  leaving  in,  upon 

a  verdict  of  net  less  than  five-sixths  as  prescribed  by  law. 

i 

Five-sixtiis  of  twelve  would  be  tlie  ten  out  of  the 


14  !|  twelve  who  cculd  give  the  verdict,  so  it  seems  to  me  that 

15  i  tnat  would  be  sufficient  for  my  part. 

16  liih  CHAIRMAN:   That  would  not  meet  Delegate 

] 

17  I  Johnson's    point, 
ji 

18  Ij  Delegate   Johnson's    point    is    that    the    section, 
i| 

19  i  tJie    las;.    clause    of    tiie    section,    with    your   amendment    in 

•  !' 

20  eitner  its  present  or  n^uuified  form,  would  i .  :id  as  follows 

21  ||  in  tiie  Li^scr:  'orm,  and  to  havc^  a  speedy  and  public  trial 
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by  an  impartial  jury  of  not  less  than  six,  upon  a  verdict 
of  not  less  than  five-sixths,  as  prescribed  by  law. 


3  In  other  words,  the  verdict  of  not  less  than 

*  five-sixths  would  refer  only  to  trial.   Your  amendment  is 

5  incomplete.   It  would  have  to  read  something  like,  to  have 

®  a  speedy  and  public  trial  by  an  impartial  jury  of  not  less 

'^  than  six  persons,  and  shall  not  be  adjudged  builty  upon  a 

8  verdict  of  less  than  f  ive-sixtlis ,  or  some  similar  phrase. 

Uo  you  follow  the  point? 

UELEGATL  ULNDHRSON :   I  would  accept  that. 

11  THE  CHAIRMAN:   Delegate  Churchill  Murray. 

12  j  DhLEGATE  E.  C.  MURRAY:   May  I  direct  a  question 

13  I  to  Judge  Henderson? 

14  TtiE  CHAIRMAN:   State  your  questicr. . 

i 

15  jl  DELEGATE  E.  C.  MURRAY:   Would  he  be  willing  to 

16  ii  add  whatever  words  are  necessary  to  exclude  capital  crimes? 
il 

17  II  I  don't  tiiink  it  was  ever  the  intent  to  include 
li 

18  \  capital  crimes  witli  a  conviction  of  five-sixths,  or  what- 

19  1  ever  proportion  lie  proposes.   I  know  that  the  British  liavc 

■  i' 
i' 

20  '  not  ucnc  ihis ■ 

21  TtiE  L.iAIRMA.V:   Delegate  Henderson. 
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1  UELLGATL  HLNUERSON:   I  would  have  no  objection 

2  to  that,  except  that  I  tliink  it  can  safely  be  left  to  the 

3  legislature,  tiiis  does  that,  leave  it  to  the  legislature 
^  to  prescribe  what  sort  of  crimes.   In  other  words,  it  says, 

5  "as  prescribed  by  law'.   It  leaves  it  to  tiiem. 

6  Till:  CHAIRMAN:   Delegate  Henderson,  I  don't 

7  j  believe  the  language  the  Cliair  suggested  would  be  very  apt 

8  I  to  carry  out  the  thought  either  and  I  think  that  it  should 

9  require  a  little  more  careful  thought  than  we  are  able  to 

10  give  it  at  this  point, 
i 

11  j  Would  you  be  willing  to  pass  your  amendment  for 

12  II  tne  moment  in  order  to  consider  a  possible  re-phrasing  of  ijt? 
i 

13  I  UHLHGATL  Hi^NUURSON:   Very  well,  agreed. 

X4  II  TliH.  CtlAIRMAiNi;   Is  there  any  objection? 

ii 
15  |!  i"urtr.er  consideration  of  Amendment  Number  9  is 

15  j;  passed  at  this  time. 

17  Delegate  Henderson,  I  take  it  we  could  also  at 

I 

j 

18  tne  moment  pass  your  Amendments  S  and  0,  whicli  are  open. 

i 

ig    I  UHLLGATt  HhMUliRSON:   Tliat  is  rigiit. 

! 

20  !  TiH:  CHAIRMA:'-   Delegates  ^anes  .ir.u  Clark,  ao  you 

21  I  want  to  rff^r  your  amenuncnt,  or  could  we  also  pass  this 
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1  i    upon  consideration  of  Delegate  Henderson's? 

2  i!  ULLliGATL  JAMliS:   Mr.  Chairman,  I  believe  Uelegatp 

i 

3  I    Clark  and  I  would  like  to  offer  our  amendment.   It  is  a 

I 
I 

4  j    very  simple  amendment  and  it  is  easy  to  explain  and  I  think 

6  I  we  can  take  a  quick  vote  on  it, 

6  I  Till:  CHAIRMAN:   Very  well.   In  doing  this,  the 

7  I  Chair  will  rule  tluit  action  on  this  amendment,  regardless 

8  !  of  which  way  it  goes,  will  not  preclude  consideration  and 

9  action  upon  Ainendnient  9,  or  change  or  modify  thereof. 

10  I  Will  the  Pages  please  distribute  Anendment  "R", 

11  Tliis  will  be  Amendment  10, 

12  The   Clerk  will  read  the  Amendment. 

2^3  '  MR.  QUILLHN:   Amendment  Number  10  to  Committee   j 

14  !    Recommendation  Number  R  ^  P-l  by  Delegates  James  and  James  j 

I 
2^5     Clark:  I 

Tg  :  "On  page  5,  Section  5,  Rights  of  Accused,  in 

l| 
•^rj   I    line  11,  str.NC  out  the  word  'unanimous'.  " 

il 

TtiU    CHAIRMAN:      Tiie    amendment    has    been    offered    by 

Delegate  James  and  seconded  by  Delegate  James  Clark. 

T.      iir  r.:^  ogni  2cs  Delegate  James, 

i;i;:  A,-ATl:  JA-MI.S :   Mr.  t;iiairman.  Fellow  Delegates, 
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1  I  am  not  going  to  repeat  all  of  the  arguments  tliat  have 

2  been  made  in  favor  of  the  less  than  unanimous  jury  verdict 

I 

3  j    in  criminal  cases.   Suffice  it  to  say  that  if  this  is 

I 
^  j    adopted,  tJie  common  law  jury  of  twelve  which  would  continue 

5  j    to  exist  in  Maryland,  the  common  law  requirement  of  a 

I 

6  I    unanimity  of  verdict  would  continue,  unless  tne  General 

7  I    Assembly  provides  for  a  verdict  of  less  than  twelve  in  an 

I 

8  I    appropriate  case. 

! 

9  In  other  words,  tlie  character  of  the  jury  trial 

i 
10  I    would  be  a  matter  of  legislative  action.   I  submit  tl.at 


I 


11  this  is  a  very  simple  proposition  and  I  urge  you  to  vote  fo[r 

12  it. 

13  J!  TtiH    CliyMRMA.N:       Any   questions    of    the    sponsor? 

14  !  Delegate   Henderson.  ! 

15  !  UliLtGATE    HHNUl-RSON:      Mr.    Chairman,    this    is    one    Off 

I 
I  I 

16  I  the  things  that  I  considered  in  this  drafting  problem,  and 

17  ||  the  reason  I  first  thought  by  striking  out  the  word  "unani- 

il  I 

18  I  mous",  would  leave  it  to  the  legislature  to  fix  tlie  number  | 

19  I  that  was  necessary  for  a  verdict,  but  1  found  from  the 

i: 

20  i  research  mcmorri.aa  whicii  was  submitted  to  me  that  the  word, 

21  r  "jury",  has  been  construed  to  mean  a  unanimous  jury,  and 
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*  ]  notiiing  else  than  a  unrnimous  jury  and  that  is  the  reason 

2  ]  in  tiiese  other  States  it  was  necessary  to  amend  their 

3  Constitutions  in  order  to  give  the  legislature  authority 

4  to  do  that, 

5  Now,  by  merely  striking  out  the  word  "unanimous" 

i 

6  I  and  leaving  the  word  "jury"  in  there,  I  am  afraid  you  would 
i 

7  j  still  throw  the  unanimity  into  it  by  use  of  that  word. 

8  THH  CHAIRM/VN:   Delegate  Gleason. 

9  ULLHGATh  GLEASON:   Mr.  Chairman,  I  reach  tiie 

10  same  conclusion,  through  a  different  method.   I  wonder 

11  whether  tlie  sponsors  of  the  amendment,  by  striking  the  word] 

12  !  "unanimus",  if  it  is  approved,  are  going  to  get  the        | 

13  I  objective  that  they  tiiink,  because  it  will  read,  "public 

14  !|  trial  by  an  impartial  jury  of  twelve  without  whose  consent" 
1  r^  li  ana  then  you  have  to  ask  consent  of  whom,  and  it  iias  to  be 

15  '■'  of  the  jury,  and  if  i;  is  the  consent  of  the  jury,  it  would 
17  I  have  to  be  the  whole  concept  of  the  jury,  which  would  be 
IQ   'i  unanimous.   There  is  nothing  in  here  that  gives  the  authority 
•^g  \\  to  the  General  Assembly  to  provide  a  lesser  number,   1  uon'^ 
2Q  ,  understand  the  purpose  oi  tins. 
21   I  THL  CHAIRMAN:   Delegate  James. 


\ 
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UHLHGATL  JAMbS :   This  could  be  a  correct  argiimcnt. 

i 
I  would  tliink  that  the  fact  that  the  Convention  struck  out 

tne  word  "unanimous"  would  be  sufficient,  but  in  order  to 

obviate  tliat,  I  will  withdraw  the  amendment. 

THl:  CHAIRMAN:   The  amendment  is  withdrawn. 

Delegate  Case,  do  you  desire  to  offer  -- 

Is  Delegate  Case  in  tlie  chamber? 

Delegate  Lord,  Delegate  Carson,  do  you  desire 
to  offer  your  amendment  AB? 

Delegate  Case. 

DELHGATIi  CASH.   Mr.  Chairman,  we  have  a  point 
here  that  gives  us  some  concern.   We  drafted  an  amendment 
to  attempt  to  correct  it,   WN  talked  to  the  Committee  about 
it  and  are  still  talking  to  them.   I  am  wondering  if  it 
would  be  possible  to  pass  it  at  this  point  and  come  Dack 

I 

to  it. 

THIi   CHAIRMAN:      Yes. 

Delegate   Adkins,    do   you   desire    to    offer   your 
amendment    M? 

DliLHGATl:    AJKLMS:      Yes,    I    do,    Mr.    Cliairman.  i 

THL    CHAIRMAN:      Will    tiic    Pages    please    distribute 
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12 

13 

14  11   to  trial? 

i 

15  II  UELhGATH  AUKINS:   Both  prior  to  trial  and  during 

Ig  j!   trial,  if  the  evidence  taken  prior  to  trial  is  intended  to 

27  j   be  used  during  the  trial. 

■^Q   }|  Tiih  CHAIRMAN:   The  Chair  would  suggest  to  you 

|i 
iQ  li   that  tlie  amendment  yoa  propose  would  not  accomplish  that; 

20  that  you  would  iiavc  zd   a^o  a  clause,  perhaps  prior  to  tiie 

21  !'   clause  be^ivr.ing    in  line  7,  providing  for  pre-trial 


Amendment  M,   This  will  be  Amendment  11, 

The  Clerk  will  read  the  amendment. 

MR.  QUILLHiM:   Amendment  Number  11  to  Committee 
Recommendation  Number   R  ^  P-1  by  Delegates  Adkins  and 
Scanlan : 

"On  page  3,  Section  5,  Rights  of  Accused,  in 
line  7,  after  the  words  'confronted  with'  add  the  words, 
'and  to  examine  under  oath  or  affirmation'." 

THE  CHAIRMAN:   Delegate  Adkins,  the  Chair 
indicated  to  Delegate  Adkins  some  doubt  as  to  whether  tiie 
amendment  would  carry  out  what  the  Chair  supposes  is  his 
purpose.   Is  it  your  purpose  to  provide  that  an  accused 

should  have  the  right  to  examine  witnesses  against  liim  priolr 

il 
ii 

ii 
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examination,  and  then  something  similar  to  the  clause  you 
have  for  examination  during  trial. 

DLLliGATt  ADKINS:   I  must  admit  I  am  at  a  loss  tc 
see  the  point  the  Chair  is  making,  but  I  am  sure  it  is 
valid,  so  I  will  withdraw  the  amendment  until  I  can 
reconsider  it. 

THIi  CHAIRMAN:   Not  necessarily.   The  Cliair's 
interpretation  was  that  tiie  clause  as  amended  would  read, 
to  be  confronted  with  the  witnesses  against  him,  and  -- 
I'm  sorry,  to  be  confronted  with  and  to  examine  under  oath 
or  affirmation  ttie  witnesses  against  him;  and  since  the 
confrontation  clause  has  always  been  construed  to  mean  in 
trial,  I  suggest  to  y0u   that  the  examination  under  oath 


14  I;    would  likewise  be  limited  to  examination  in  trial. 


UbLEGATH  ADKINS:  Without  intending  a  lengthy 
debate,  would  it  not  fjOllow  from  this  clause  tliat  if  the 
pre-trial  deposition  were  offered  at  the  trial,  it  would  nojt 


18  li    t)e  admissible  unless  at  the  time  it  were  taken  the  witness 


had  been  subject  to  cross-examination? 

ThL  CHAIRMAi.':   1  think  tliat  is  true  witliout  the 


21     amendment:   The  confrontation  clause  protects  - 
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ULLEGATh  ADKINS:   If  it  does,  perhaps  the  amend- 
ment isn't  necessary.   My  thought  is  the  language, 

confrontation,  does  not  guarantee  the  right  of  cross- 

I 
examination.  | 

I 
TilH    CHAIRMAN:      The   Chair   certainly   doesn't   want    ' 

i 

to  speak  with  authority  on  it,  but  I  always  understood  that 
the  confrontation  clause  meant  that  you  be  confronted  with 
the  witnesses  in  the  course  of  trial  and  that  due  process 
required  that  you  have  opportunity  to  cross-examine. 

DELHGATL  ADKINS:   If  the  Chair  can  speak 
authoritatively  on  that  case,  I  won't  press  the  amendment. 
I  know  of  no  case,  tlie  Committee  Report  suggests  no  report 
and  discussing  tiie  matter  with  the  General  Assembly,  they 
know  of  no  definitive  meaning  of  confrontation  which  means 
confrontation  includes  as  a  matter  of  absolute  constitutional 
right  the  mater  of  cross-examination. 

THE  CHAIRMAN:   May  I  make  this  suggestion  that 
the  amendment  be  passed  over,  request  Mr.  Smith  on  the 
Committee  Staff  if  he  could  researcn  that  overnight  and  the 
answer  may  or  nay  not  De  in  order.   I  don't  know. 

iJLLi^uAii:  .-vi-Ki.N:^:   i  iim  perfectly  'silling  to 


{'niirt  Hrpnrtr'-s 
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accept  tnat.   May  I  say,  Mr.  Chairman,  even  though  it  may 
be  implicit  in  the  word  confrontation  and  tliis  matter  was 
discussed  at  some  length  at  tlie  Commission  level,  and  for 
this  reason  the  words  were  inserted  in  the  Commission  draft 
which  is  identical  language  in  the  Commission  draft.   Tiie 
Committee  Report  states  that  the  word  confrontation  implies 
tne  rigiit  of  cross-examination,  but  they  cite  no  authority. 
Indeed,  1  tiiink  tJiere  is  no  authority  to  necessarily  imply 
that  the  word  confronted  could  not  be  by  judicial 
interpretation  watered  down  to  mean  simply  what  the  word 
confronted  usually  means,  and  that  is  giving  of  the  testi- 
mony affirmatively  in  the  presence  of  the  party  without 
necessarily  right  to  cross-examination. 

THH  CHAIRMAN:   Perhaps  tiie  Chair  iias  misunderstood 

I 
your  purpsoe.   I  tliink  tiie  amendment  that  you  offer  would 

undoubteuiy  accomplisa  your  purpsoe  if  you  are  not  intending 

to  obtain  by  it  the  right  of  pre-trial  examination  of 

adverse  witnesses. 

DELLGATti  AUKI.\'S:   That  was  certainly  not  my 
initir.  1  intention. 

i\\L.   '..ilAIRMAN :   Tiic  Chair  misunderstood  your 


\'  '  '•■•irl  Hrpiirlr' 
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*  i    purpose.   I  tJiink  the  amendment  is  perfectly  proper. 

2  I  For  wJiat  purpose  does  Delegate  Scanlan  rise? 
! 

3  ||  DELliGATH  SCANLAN:   As  co-sponsor   -'  the  amend- 
ment, I  offered  a  case  in  the  Maryland  Court  of  Appeals  whiicli 


4 


5  j  makes  it  perfectly  clear  that  the  rij^ht  of  confrontation 

r 

6  I  does  not  necessarily  include  the  right  to  cross-examination 

,  I 

7  i  Frye  versus  the  Montgo.nery  County  Board  of  Appeals,   That 

i 

8  j  case  was  not  a  criminal  case.   It  was  a  case  involving  a 

9  quasi- judicial  agency.   In  the  proceedings  before  the  Board!, 

j 

10  j  the  witnesses  for  the  Applicant,  the  witnesses  in  favor  of 

11  i  the  Applicants  and  against  the  Citizens  were  there  and  to 

12  that  extent  counsel  for  tlie  Citizens  and  the  Citizens  were 

13  i  confronted  with  the  witnesses  against  them.   However,  tliey 

II  I 

14  were    denied    .  :e    rigiit    cf   cross-examination  and   were    requirejd 

;  I 

il  I 

15  '  to  call  the  witnesses  cs  their  own  adverse  witnesses  when  i 

16  their  case  went  on.   Tl  e  Court  of  Appeals  struck  down  tliis  i 

17  practice,  in  a  landmark  case,  and  impliedly,  I  think,  in   ; 

18  tnat  case  made  clear  that  tiie  right  of  confrontation  does  j 

I:  I 

19  '  not    always    necessarily    include    tlie    right    to    cross -cxaminatiion, 
..C  w.ierca.^    ;iij    c  -  pro.-OF  i  "^ .  or.    i?    -.icA  ,    or    is 

21  different.  rigiit     -c    cross  -  CAa-ninritioii    always    includes 
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tlie  right  of  confrontation.   I  think  there  is  a  difference  ! 
and  I  would  like  to  press  our  amendment. 

THE  CHAIRMAN:   The  Chair  has  already  indicated 
the  amendment  is  proper.   The  Clerk  will  read  the  amendment 

MR.  QUILLIiN:   Amendment  Mumber  11  to  Committee 
Recommendation  Number  R  fi  I'-l  by  Delegates  Adkins  and 
Scanlan : 

"On  page  3,  Section  5,  Rights  of  Accused,  in 
line  7,  after  the  words  'confronted  with'  add  the  words, 
'and  to  examine  under  oath  or  affirmation'," 

THIi  CHAIRMAN:   The  amendment  has  been  submitted 
by  Delegate  Adkins,  seconded  by  Delegate  Scanlan. 

The  Chair  recognizes  Delegate  Adkins. 

DELEGATE  ADKINS:   Mr.  Chairman,  tliis  does  not 
seem  to  me  this  amendment  sliould  take  any  lengthy  debate, 
1  take  it  it  is  quite  clear  to  Members  of  the  Convention 
and  indeed  to  the  Committee  that  the  right  of  cross- 
examination  is  a  valuable,  if  not  the  most  precious,  one 
of  tiie  most  precious  rights  in  the  trial  of  any  justiciable 
issue.   '!'    c      rpose  of  this  an  raiment  .  "^  'o   make 
crystal  cie  r  i.-at  tlie  right  of  cross-examination  does 
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continue  to  exist.   The  language  of  tne  arnc:  iment  is  tlie 
language  of  tlie  existing  Constitution.   It  is  t)ie  language 
proposcu  by  tiio  Comir.issi  n,  for  whatever  additional  strengtfi, 
if  any,  that  might  add,  and  it  does  seem  to  me  tJiat  there 
is  no  confusion,  if  you  add  this  language:  confronted  with, 
may,  under  the  erosions  of  time  and  the  judicial  process 
be  interpreted  ii;  mean  somethirg  other  than  confronted  with 
and  tlie  right  to  cros.s -examine . 

1  would  hope  that  without  too  much  debate  we 
could  add  this  language  simply  to  make  crystal  clear 
preservation  of  this  right  is  intended, 

Tilti  CilAlRiMAN:   Delegate  Kiefer. 

iJHLLGATH  Kltiul^:   Mr.  Chairman,  the  Committee 

had  considered  this  language  and  we  were  advised  by  our 

I 
criminal  law  experts  tiiat  tiie  word,  confronted,  meant  underj 

i 

oatn,  or  affirmation.   apparently,  there  is  some  doubt  about 
It.   1  am  sure  there  is  -^.o  objection  to  tiiis  amendment,  anoi 
as  far  as  I  kiio..  -  in  talking  to  several  Menders  of  the     i 
Committee,  there  Aould  ue  no  objection  anu  if  it  will  make 
it  more  cryst'ii  clear  we  '--jM  be  ir  C    or  o-"  Ihc  amendment. 
Tlli:  CliAIRMA.',:   is  tnere  anv  further  discussion?  | 
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Delegate  Marion. 

UiiLEGATH  MARION:   Just  a  question  of  Delegate 
Adkins. 

THI-  CilAIRMAN:   State  the  question. 

UtLhGATL  MARION:   I  wasn't  clear  how  the  colloqu^ 
you  had  with  tlie  Chair  ended  up  as  to  whether  or  not  this 
language,  whether  or  not  your  intention  by  tiiis  language 
was  to  get  a  pre-trial  proceeding  -- 

Till:  CHAIRMAN:   He  said,  No. 

UELHGATIi  MARION:   It  would  only  apply  then  to 
at  the  time  of  trial,  is  that  the  intention  which  you  had 
in  mind? 

THE  CHAIRMAN:   Delegate  Adkins. 

DELEGATE  ADKINS:   It  is  certainly  not  meant  or 
my  intention  and  I  tiiink  Delegate  Scanlan's  is  not  certainly 
meant  to  indicate  that  we  siiould  not  liave  tiie  right  to 
cross-examination  at  the  pre-trial,  but  we  had  not  intended 


18  !  that  the  Constitutional  guarantee  hearing  provided  would 

19  necessarily  go  to  tiiat  extent.   Tiiis  is  limited  to  tiie 

! 

20  i'  language  of  the  ^    o.al  iiere,  which  is  at  th\    trial  stage. 

21  |1  THE  CHAIRMAN:   Delegate  Marion. 
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ULLEGATh  MARION:   So  it  would  be  correct  to  say 
that  nothing  in  your  amendment,  or  it  would  not  be  your 
intention  by  tiiis  amendment  to  affect  in  any  way  the 
secrecy  of  grand  jury  proceedings  by  which  witnesses  do 
appear  in  a  proceeding  against  the  accused. 

THE  CllAIRMAiNI:   Delegate  Adkins. 

DELEGATE  ADKINS:   All  we  are  trying  to  do  is  to 
make  quite  clear  tliat  the  word,  confronted,  as  the  Committe 
Report  indicates,  means  confrontation  witli  the  right  to 
examine,  in  the  language  of  the  proposal  of  tlie  Committee. 
We  are  not  attempting  to  broaden  the  Committee  Report, 
except  to  make  crystal  clear  the  meaning  of  the  word, 
confronted. 

THE  CHAIRMAiN:   Are  you  ready  for  the  question? 

The  Clerk  will  ring  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amendment 
Number  11.  A  vote  Aye  is  a  vote  in  favor  of  the  amendment, 
A  vote  No  is  a  vote  against.   Cast  your  votes. 

Has  everybody  voted.   Docs  any  Delegate  desire 
to  chanf^e  his  .Ttc? 

The  Clerk  will  record  tiic  vote. 
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Tliere  being  109  votes  in  the  Affirmative  and 
2  in  the  Negative,  the  motion  is  carried.   The  Amendment  is 
adopted. 

For  waht  purpose  does  Delegate  Wins  low  rise? 

UELLGATE  WINSLOW:   Mr.  Chairman,  may  I  ask  the 
Chairman  of  the  Committee  a  question  about  this  section? 

THE  CHAIRMAN:   Delegate  Kiefer,  will  you  take 
the  floor  and  yield  to  a  question? 

UH LEGATE  KIEFER:   Y bs ,  sir. 

THE  CHAIRMAN:   Delegate  Winslow. 

DELEGATE  WINSLOW:   In  line  6,  Delegate  Kiefer, 
tJiere  is  a  statement,  to  iiave  the  assistance  of  counsel  for 
the  defense. 

9 


14  il  At  what  point  does  this  right  appear? 


THE  CilAIRMAN:  Delegate  Kiefer. 
DELEGATE  KIEFER:   Delegate  Winslow,  this  is  a 
matter  of  many  court  decisions,  and  this  would  occur  after 


18  !    his  arrest. 


THE  CHAIRMAN:   Delegate  Winslow. 


20''  DELEGATE  WI.'SLOW:   Hcv  soon  after  his  arrest? 


THE  CHAIRMAN:   Delegate  kiefer. 
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UELHGATli  KIHFLR:   I  yield  to  Delecatc  Willoner. 

Maybe  he  knows  more  specifically. 

THt  CHAIRMAN:   Delegate  Willoner. 

DELHGATL  WILLONhR:   The  counsel  will  be  provided 
before  the  confession  is  obtained.   Assuming  there  is  no 
confession  of  the  Defendant,  counsel  would  only  be  required 
in  Maryland  at  tlie  time  of  arraignment,  and  thereafter  it 
is  not  required  at  preliminary  hearing  because  that  is  not 
an  essential  state  of  :he  proceedings,  but  if  you  are  going 
to  get  a  confession,  lie  has  to  at  least  be  informed  of  counsel 
and  the  rights  provided  in  the   Morandi      case  before 
a  confession  could  be  obtained. 

THli  CHAIRMAN:   Delegate  Wins  low. 

DLLbGATL  WINSLOW:   Then,  Mr.  Chairman,  this  tiien 
is  subject  entirely  to  court  interpretation. 

THb  CiiAIRMAN:   Delegate  Willoner. 

DhLHGATL  WILLONLR:   Yes,  this  provision  is 
subject  to  court  interpretation.   It  is  challenged  to  some 
extent  by  what  iiappened  in  the  White  case  but  in  tlic  White 
case,  the  Defendant  plead  guilty  and  that  proceeding,  that 
guilty  pica  was  usea  a,-»airist  him  in  tiic  trial  and  then  said 
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at  tiiat  stage  he  must  have  counsel  before  that  plea  of 
guilty  at  preliminary  hearing  was  used  against  him,  but  if 
he  stand  mute  and  notliing  happens  at  preliminary  hearing 
except  the  determination  of  whether  or  not  there  is  probabl 
cause  to  liold  him  for  the  grand  jury,  counsel  is  not 
required  at  that  stage.   Counsel  is  required  at  the  present 
time,  tlie  first  time  cf  arraignment  and,  of  course,  during  ' 
the  trial  itself  and  then  again  as  you  receive  evidence,  yo'u 
require  counsel. 

THL  CHAIRMy^M:   Delegate  Willoner,  the  Chair  is  a 
bit  puzzled.   1  had  been  under  the  impression  that  the 
decisions  to  which  you  refer  as  to  the  riglit  of  one  to  the 
assistance  of  counsel  arose  under  the  due  process  clause 
rather  than  under  clauses  similar  to  this  and  that  this 
particular  clause  related  only  to  the  assistance  of  counsel 
for  his  defense,  which  would  come  at  a  later  stage. 

Is  tlie  Cliair  near  on  that? 

UHLHGATE  WILLOWLR:   I  hope  the  Chair  is  right 
on  tnat.   It  comes  under  the  Fifth  Amendment,  with  the 
right  to  protection,  rigiit  to  remain  silent  tiiat  is  wliere 
it  is  uisc.ussed  in  tlie  miranda  and  to  assure  this  right  to 
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protection  the  court  says  that  you  must  have  counsel  or 
be  advised  of  your  right  to  counsel.   I  assumed  that  to  be 
what  he  was  getting  at,  but  if  he  is  talking  about  the 
mere  assistance  of  counsel,  with  trial  purposes  the  first 
time  it  is  required  is  at  arraignment. 

THE  CHAIRMAN:   Delegate  Kiefer. 

DELEGATE  KIFFER:   May  I  make  one  point  clear? 
This  is  merely  a  restatement  of  what  is  presently  in  the 
declaration  of  rights  now  and  what  is  also  in  the  6th 
Amendment  of  the  Federal  Constitution. 

We  have  no  intention  to  add  to  or  detract  from 
what  is  the  present  status  of  the  law.   However,  as 
Delegate  Willoner  has  pointed  out  the  status  of  the  law 
is  constantly  changing. 

THE  CHAIRMAN:   For  what  purpose  does  Delegate 
Pullen  rise? 

DELEGATE  PULLEN:   Mr.  Chairman,  I  apologize  to 
you  and  the  Convention,  in  explaining  to  a  friend  of 
mine  nearby  the  school  law  I  thought  I  was  voting  on 
Amendment  10  instead  of  11. 

1   wcu^a  not  bother  you  except  I  feel  so  keenly 
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1  that  this  amendment  is  good,  to  respectfully  suggest 

2  !  that  my  vote  be  changed . 

3  I  don't  mind  being  one  of  a  vote  c:'  two  against 

4  a  hundred,  but  in  this  case,  I  would  like  to  have  it 

5  changed. 

5  THE  CHAIRMAl^i:   VThich  vote? 

7  DELEGATE  PULLEN:   Confronted  with,  examination 

8  under  oath. 

9  THE  CHAIRMAN:   ^-Thich  way  did  you  vote? 

10  DELEGATE  PULLEM :   I  voted  No  and  I  want  to  be 

11  Yes.   I  don't  know  that  it  makes  much  difference. 

12  THE  CHAIRMAN:   The  Journal  Clerk  will  correct 

13  I  the  record  to  show  Delegate  Pullen  voting  Aye  on  Amend- 
T^  I  ment  11.   Amendment  11  is  adopted  with  110  affirmative 

votes  and  one  negative  vote. 

For  what  purpose  does  Delegate  Mason  rise? 


15 

16 
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21 


,„  DELEGATE  MASON:   I  wanted  to  ask  Delegate  Willoner 


or  Delegate  Kiefer  a  question,  preferably  Delegate  Willonei^. 


-g  THE  CHAIRMAN:   Delegate  Willoner,  do  you  yield 


to  a  question? 

DELEGATE  WILLONER:   I  yield  to   a  question. 
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THE  CHAIRMAN:   Delegate  Mason. 

DELEGATE  MASON:   Delegate  Willoner,  if  I  under- 
stand you  correctly,  you  said  that  you  only  need  counsel 
at  time  of  arraignment.   Isn't  it  true  that  you  need 
counsel  at  the  time  of  a  line-up? 

THE  CHAIRMAN:   At  the  time  of  what.  Delegate 
Mason? 

DELEGATE  MASON:   A  line-up. 

THE  CHAIRMAN:   Delegate  Mason,  I  think  you 
incorrectly  stated  Delegate  Willoner 's  statement.   Dele- 
gate WilJoner. 

DELEGATE  WILLONER:   That  is  correct,  Mr. 
Chairman.   The  time,  when  you  are  —  if  you  are  going 
to  use  evidence  that  is  obtained  as  a  result  of  line-up, 
you  need  counsel  at  line-up.   But  again,  this  is  to 
secure,  I  guess  in  that  case,  to  secure  due  process,  a 
fair  trial  proceedings,  that  line-up  has  been  fairly  had 
so  you  have  counsel  there  to  check  on  him. 

This  is  not  assistance  of  counsel  that  is 
referred  to  in  the  6th  Amendment.   This  refers  to  the 
actual  til-.*  cf  che  case. 
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1  THE  CHAIRMAN:   Are  there  further  questions? 

2  Are  there  any  further  amendments  to  Section  5 (A) , 
5  other  than  the  amendments  which  have  been  passed  over? 

4  Very  well. 

5  I  Delegate  Gleason. 

5  I  DELEGATE  GLEASON:   Mr.  Chairman,  I  wonder  if 

rj  Delegate  Adkins,  so  that  we  can  get  just  a  little  bit  of 

3  legislative  or  constitutional  history, if  he  will, in 
9  this  last  amendment,  yield  to  a  question? 

10  THE  CHAIRMAN:   Delegate  Adkins,  will  you  take 

Yl  the  floor  in  response  to  a  question? 

12  DELEGATE  ADKINS:   Yes,  sir. 

12  THE  CHAIRMAN:   Delegate  Gleason. 

,.  !|  DELEGATE  GLEASON:   Since  the  amendment  that 

ll 
i 

15  ii 


16 
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was  just  adopted  puts  the  words  "to  examine  under  oath", 
adds  the  words  "or  affirmation",  and  puts  it  in  slightly 
different   context  than  is  in  the  present  Constitution, 
is  it  my  understanding  that  you  intend  no  different 
meaning  from  those  words  as  they  have  been  interpreted 
by  the  courts  ar-^  =?r  th~"  --ill  be  interpreted  in  the 
future? 
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Do  you  have  a  substantive  difference  that  you 
had  in  mind  with  respect  to  that  proposal? 

THE  CHAIRMAN:   Delegate  Adkins. 

DELEGATE  ADKINS:   I  intend  no  substantive 
change.   The  intent  of  the  amendment  is  to  make  crystal 
clear  that  the  right  of  cross-examination  exists  for  all 
witnesses  presented  in  the  trial  of  a  proceeding. 

THE  CHAIRMAN:   Are  there  further  questions, 
Delegate  Gleason? 

DELEGATE  GLEASON:   I  am  not  sure  I  can  ask  the 
question.   I  am  afraid  I  can't  get  a  different  answer. 

THE  CHAIRMAN:   For  what  purpose  does  Delegate 
Storm  rise? 
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2^A    jl  DELEGATE  STORM:   I  would  like,  Mr.  Chairman,  to 

■I 

,g  jl    state  in  reference  to  my  previous  proposal  on  sex,  I 

would  like  to  dispose  of  that  this  evening.   As  a  public 
relations  administrator  at  home,  I  have  found  that  when 


17  il 

1Q  r    people  work  together  they  should  get  all  questions 


settled  before  they  gc  home  for  the  evening  or  go  to  bed 
and  I  don't  wan'-  e-^'"  '-^•^  ^v,-„  Convention  to  worry  about 
what  I  am  gcmg  "c  offer  m  reference  to  this  question 
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1  tomorrow . 

2  I  might  say  that  one  of  the  few  purposes  that 

3  I  had  in  coming  down  here,  I  mean  I  had  my  mind  made 

4  up,  I  was  for  equal  rights  for  women. 

g  Now,  I  have  been  handed  a  research  memorandum 

g  from  the  committee.   I  believe  they  considered  this 

ijr  question  rather  thoroughly,  more  thoroughly  than  I  had 

3  realized.   I  guess  I  wasn't  thinking  too  clearly  when  I 

9     put  in  that  little  amendment. 
I 
j^Q  I  certainly  had  a  good  purpose,  and  the  committee 

I 
11^  itself  handled  the  thing  in  their  original  recommendation 

12  quite  well.   I  am  very  pleased  to  note  that  our  legislature 

has  taken  many  progressive  steps  along  this  line,  so  I 

believe  the  matter  is  well  taken  care  of. 

I  am  going  to  keep  a  copy  of  the  memo  to  ex- 
plain to  my  friends  and  relatives  who  believe  in  this  prin 
ciple  of  equal  rights  and  I  am  going  to  let  the  matter 
rest. 

I  am  not  going  to  bring  up  my  suggested  amend- 
ment, even  in  a  different  form.   I  think  the  committee 
did  a  nice  jcL  and  I  am  s-rry  I  took  so  darned  much  time 
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over  the  thing  when  they  had  done  such  a  good  job. 

Thank  you. 

THE  CHAIRMAN:   Thank  you,  Delegate  Storm. 
(Applause.) 

The  Chair  recognizes  Delegate  Powers. 

DELEGATE  POW:e:RS  :   Mr.  Chairman,  I  move  that 
the  Committee  of  the  Whole  rise  and  report  that  it  has 
not  yet  completed  consideration  of  Committee  Recommenda- 
tion Number  R&P-l. 

THE  CHAIRMAN:   Is  there  a  second? 

(The  motion  was  seconded.) 

THE  CHAIRMAN:   All  in  favor  signify  by  saying 

13  ij   Aye;  contrary,  No.   The  Ayes  have  it.   It  is  so  ordered. 
ij 

14  j]  (The  mace  wajs  replaced  by  the  Sergeant  at  Arms.) 
li 

15  ji  (Whereupon,  at  10:07  p.m., the  Committee  of  the 

!i 

16  i   Whole  rose  and  the  Convention  reconvened.) 

|l 

17  i'  THE  PRESIDENT:   The  Convention  will  please 
come  to  order. 

On  behalf  of  the  Committee  of  the  Whole  the 

20  Chair  -e:-crts  t..ct  the  Ccmmittee  has  had  ur.  .  •  considera- 

21  tion  Committee  Recommendation  Number  R&P-l,  that  it  still 
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has  it  under  consideration,  and  desires  leave  to  sit 

2  I    again. 

I 

3  Are  there  any  announcements  by  committee  chair- 

4  I    men? 

g  Delegate  Gallagher. 

I 

5  I  DELEGATE  GALLAGHER:   Mr.  Chairman,  ladies 

Tj  I  and  gentlemen  of  the  committee,  the  committee  on  the 
Q  Legislative  Branch  will  meet  tomorrow  morning  in  the 
g     committee  room  at  9:15,  please. 

^Q  j  THE  PRESIDE1^IT:   Any  other  announcements  by  the 

Y^  committee  chairmen? 

12  Delegate  Penniman. 

--  DELEGATE  PENNIMAN:   Mr.  Chairman,  the  Committee 

i! 
,.  !l    on  Style  will  meet  tomorrow  morning  at  9:00. 

THE  PRESIDENT:   Any  Other  announcements  by 
committee  chairmen? 

Any  announcements  by  other  delegates? 

The  Chair  recognizes  Delegate  Powers. 

All  delegates  not  present  at  roll  call  desiring 
to  indicate  their  presence  on  supplemental  roll  call  may 
do  so  now   The  Cierk.  ••i^l  record  the  supplemental  roll 


II 
II 

15  i^ 

16  I 

i 
17       ; 

18  ii 

l! 

19  II 

i! 

20  ' 


21 
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1  I    call. 

2  I  (The  roll  was  called.) 

I 

3  I  THE  PRESIDENT:   Delegate  Bamberger. 

4  I  DELEGATE  BAMBEPGER:   Mr.  President,  did  I 
I 

5  '   understand  you  to  say  earlier  that  on  the  agenda  tomor- 
i 

6  I   row  we  will  consider  some  matters  on  second  reading? 

7  THE  PRESIDENT:   The  Chair  had  intended  to  have 

8  on  the  agenda,  as  a  matter  of  fact  there  is  on  the  agenda 

9  I   for  consideration  tomorrow  afternoon  second  readers  on 

10  !   GP-1,  2,  4,  and  SF-1.   They  would  be  printed  and  dis- 

!i 

11  tributed  tonight. 

12  There  were  some  errors  in  the  printing  that 

I 

13  :!   prevent  them  from  being  distributed  tonight.   They  will 

i: 

14  il   be  distributed  to  you  the  first  thing  tomorrow  morning. 

15  ii   They  will  not  be  acted  upon  until  tomorrow  afternoon. 

ij 
15  i  Any  other  announcements? 

i 

17  j  The  Chair  recognizes  Delegate  Powers. 

DELEGATE  POWERS:   Mr.  President,  I  move  we 


18 

19  i   adjourn  until  10:00  tomorrow  morning. 


20 


THE  PRESIDENT:   Seconded? 


21  (The  motion  was  seconded. 
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1  THE  PRESIDENT:   All  in  favor  signify  by  saying 

2  I    Aye;  contrary.  No.   The  Ayes  have  it  ,   It  is  so  ordered 

I 

5  (Whereupon,  at  10:08  p.m.  the  Convention  was 

4  recessed,  to  reconvene  at  10:00  a.m.,  Tuesday,  December 

5  12,  1967.) 

6 

7 

8 

9 
10 
11 
12 
13 
14  jl 
15 
16  il 

h 
II 

"  I: 

ll 

19 1; 

20'' 
21 


THE   JACK    iviOMON    REPORTING   SERVICE 

l<"  i.qiiit.iMo  ItiiiMiiit: 

C.nrl  n-r-rs  B..liim..r..,  .Marvl.mH  21202  539-6;C0 


a**^.vV>' 


^ 


U^^V< 


I    3    1M3D    DE77bm4    b      | 


a31'^30027761UU6b 

ONIV.    or   "O.    COLUOI   P*IW 


■\-P; 


iP 


:  liii 
111 


